Lab. 3. Cap. 1. Of Parceners. lS.e@c. 245,240,

[ Nitia pars. 1 s JT la part, que A ND the part,

called in old bookes Detone [oer oad hich t
ca. g. Brittoaca. 72, rived of the French word %_ dﬁpé’ e €N @rzz  nicer hatn,1s called 1n

eifuc for eldeft, as much to enitia pars. JMes /i Latine enitia pars.
fay as the part of the cldelt; 1 ArCener - But if th

for Brafton fath, guod cif- § P | ‘f agree 1 ¢ parceners
uetia femper of praferends 0Nty que [eigne foer agree, that the eldeft
proprer privilegivm @tatis; [od Loy partition de Jes fifter thall make par-
efto, quod filia primogenita re- : ..

licto nepote wel nepic in vild pa- tenements en le f orme tition of the tene-

£ris ;EZ matris, decefferit, ﬁ?‘rfﬁ}- avantdit, & Jfi ceo ¢/ ments in manner a-
. P / ? ; . . . . .
renda erit foror antenata tall f(li’f, dafzgzze 7/ ffﬂ de, fOI‘Qf&lld, and if fhe doe

nepot! wel nepi quantuvt ad - _ _ T _
eifnetiam, quia mortem paren- GUe 16’23'72&’ _/E?t’!" 6"/]!&’1"’(2 thlS,thGﬂ 1t1s fﬂld,t]lﬂt

tum expedtant. And herewith , - . a
agreeth Fleta 2o, guod nota pluis darreine pur fa the eldeit {ifter thall

whereby it appeareth that part, & apres chefcun choofelaftforherpart,

enitia pars is perfonall to the gy fo5 foeps, &, (1) and after every one of

eldeft, and that this preroga- . e
tive or priviledge defcendeth her fhfters, &c.

(f] 45 E- 3 fines 41. 1g. E. g. DOt tO her iflue, _but the next clf_quz ﬁ_(ter fhall have 1t. [/'] And hr:_re isﬁn diverhity to he obfer-

quar. imp. 5g. 18. E. 2. ibid. ved betweene this cafe of a partition 1 deed by the act of the parties, for there the priviledpe

176. 5- H. 5 10. 388. H. 6.9. of eleftion of the eldeft daughter fhall not defcend to her ifluc; and where the Luw doth give

Dﬂ% & g‘-"d- 116. 117. Vid. the eldeft any priviledge without her act, there that priviledge fhall defcend. As i there be

f“ ' "";33 ;igH 6. 10. 11. H. divers coparceners of an advowfon *, and they cannot agree to prefent, the hw duth ¢ive Fee s
o o A0 T the firdl prefentment to the eldeft ; and this priviledge fhall defeend to her iflue ; nay her at= B tAsr,

4 54- 20. E, 3. quar. imp. 63- , : . . ‘ ,
34. E. 3. Tbid. 198. 15. E. 3. figneefhall have it, (2) and {o thall her’hufband,.that is tenant by the curtehe, have it alio (3). .«(r/f . 423

Dar. Prefentment 11. Dangzz&f Z‘/ ﬁ_?ﬂ dlf [’fz'g;gg‘ﬁgr t://;(’?" P/?«-‘!f:f 1‘[2’{37‘?"[’2"?26’,,&]?- B)f this and the

17. E. 3. 20. 21. 21. E. 3. 21, - . s 2 g ‘ - *
F. N.B. 3¢. (Poft, 18. b.) {5'¢. in the end of this Section is implyed, the rule of law 1, cwyus off divifio, alterius off clec-
tio, And the reafon of the law is for avoyding of partiality,

( dpfce etenim leges cupiunt ut jure regantur ) ;

which might apparently follow if the cldeft might both divide and choofe (). Now follow-
cth the third partition 1n deed.

Selt. 246.

[/ N auter partition ou allotment A NOTHER partition or allot-
¢ft, ficome forent quater parce- ment 18, as if there be foure
ners, & apres le partition de les parceners, and after partition of
terres fait, chefcun part del terre the lands be made, cvery part of
Jfoit per foy folement efcript en un the land by itfelfe 1s writtenin a
petit efcrovet, & foit covert tout en little fcrowle, and is covered all
cere en lemancr d'un petit pile, iffms  1n waxe in manner of alittle ball,
que nul port wveter [lefirovet, & {o as none may fee the fcrowle,
donque fotent les 4 piles de cere and then the 4 balls of waxe are
mis en un bonnet a garder en les putin a hat to bee keptin the
maines dun ndifferent bome, & handsol an mdifterent man, and
| then the cldeft daughter fhall firtt

dontiies

(1) The & notin I.. & M. or Roh.
(2) Acc. .18, L, Luare [mpedit 176, Polt, 165. b 3.‘C'{}- 22 Iy, 2, Inft. 3’(35, 1, ].{”' Abr. 146 Mallory’s Quare Tm-
e o g, DPedit 145, 'Ihree judges alfo held accordingly Balt, 23, Eliz. io Harris & Haies v. Nichols Cro. Bliz, rs. But Anderton
e pret T chief juitice doubted, whether a grantee hould have the privilege,  In Keilwey there is a cafe of 18 Heny 9. i which 1Mo-
V) vt K 8 L wike “chief jnftice is made togive it to the grantee of the cldeft fifler, only where it has been onee exercifed by herfelt. But
N ‘7"%"’/""1113 afterwards doubted his own diftinélion, and feemed to incline to the grantee’s right generally 3 in confuguence of wlieh

Y . ) ;
R R T e *the report concludes thus: Stude bene et fqHaere. Keilw, 4G Upun the whole therefore it feems, that the poiLl 1801 gt

Lrn~ile ol e fettded 3 and to determine it properly would require a very careful L'}h"llnil‘h"llil{lll of the numerous eafes cited by lond Cole
' : - ' e itute.  See 7. v Co t8m=——] wat Joidd into this note by g 1eflerence to the cafe from Cro,
/{,#(/J,a_)ﬂ,_;]‘, Ju_.u: and in the iLLUIIEI [nfitute See 7 f‘%nn ( ‘I | y 1 VALY ‘ | _
£ Do Ats Eliz. in a Coke upon Littleton of the late mr, vanl]l.up ] imer, and by an opinion of the fame very leaned gentleatan,
v, ot (/' ' :_ wlhiich he |'upruﬁ:-||lu the Immt to be Llﬂllhlfllh and therefore diflmnded ilL'CL'ptIllg the title fo the IIL'HF llrt‘h:nl:!tlnll nl.ml mlvowea
S A Fla “f"*"_"““'_' fon belonging to theee fons an helra in gavel - kind, unlefs they would ab join in the grant, ‘Fhe eminence ol Falomer anoa :
Sndiet, Mad Z5e Baritter, more efpecially in the conveyaneing line, willy I prefume, fully jullify me for thus fnnrcducing hin name, “Phe donbts
et 'K??f_ %_*Oﬁl lawyer fo profound and unrrcf‘l, My he wad univerfally n]lt‘mrr:{l to Dee, _wlll Cvey vl.'!iml hiphirelpedt 3 aad ot with pecuhar
/ama-.n'ﬂi'ﬁ#f;p plealure, that | tunke thin t:.pp:‘nu!nur ol l‘)f]]l‘f‘”lll}{ Lhe v.-‘c'm'r.lt.lun with which 1 hold him in my iccminance.
o s 2 K 5"}/: (3) Agreed by lovd Anderlon in the cale from Cro, Bliz. crted in the preceding note. .
S A (14) Sce l-lub.rm:r; l".:hurc llll.! doélrine iugitcgl wl.:]}.-ulipI'Ebf'l:m' o Gzl e /f”:"'i'fy %Anf"ﬁ'!lﬂ
% mthrdn Joa des pov SGord L ppn Lo st gl B STUNSLL T F e AL '
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Lib. 3.

donques lesgne file primerment met-

tra fa maine en le bonnet, quel

prendra un pile de cere ovefque
le ferovet deins mefe le pile pur fu
part, & donques le_fecond foer met-
tra _fa mamne en le bonnet & pren-
dra un auter, le tierce foer le 3
pile, & le 4 foer le 4. pile, Se. & en
ceo cas covient chefeun de eux
Ly tener a fachance &S allotment.

Of Parceners.

put herhandinto the hat, and take
a ball of waxe with the fcrowle
within the fame ball for her part,
and then the fecond fifter fhall
put her handinto the hat and take
another, the 3 fifter the 3 ball, &
tne 4 fifter the 4 ball, &c. and
in this cafe every one of them
ought to ftand to their chance

and allotment.

ﬁL[f?ZM?{WZ‘. Of this partition by lots ancient authors * write, that in that cafe coparce-
ners fortunam facinnt jrdicens.  And Littleton here tearmeth it chance ; for in the end

- Seét. 247,

167

* Fletalib. 5. ca. g. Braélon lib,
2. 5. Britton cap. 72.

of this {cttion he faith, that in this cafe every of them ought to hold lher felfe to her
chance; and of this kinde of divifion you fhall read in holy feripture, where it is {ayd, ded? vide Numbers ca. 26. verfe 54.

vobis poflefionem guam dividetis forte.
‘T'he &%, in the end of this {ection implyceth, that if there be more coparceners there muft
be more balls according to the number of the parcencrs,

7 TEM un auter

partition il y ad.
Sicome  font  quater
parceners, & ils ne
voilent agreer a par-
tition deflre fait en-
ter cux, donguc [un
poit aver brief'de par-
titione facienda en-
vers les auters £rois;
ou deux d'eux poient
aver bricf de partiti-
one facienda enwvers
les  auters deux, ou
trois de eux poyent
aver bricf de partitio-
ne facienda envers le
quart, a lour elelion.

SE&. 2477,

ALSO there is ano-

ther partition.
As if there.bee foure
parceners, and they
will not agree to a
partition to bee made
betweene them, then
the one may have a
writ of partitione fa-
crendi againft the o-
ther three, or two of
them may have a writ
of partitione faciends
againit the other two,
or three of them may
have a writ of parti-
tione faciendd againit
the fourth, at their
election.

ERE followcth the

tourth partition 1n deed.
Littleton having {poken of vo-
luntary partitions, or parti-
tions by confent; now he
{peakes of a partition by the
compulfary means of law
where no partition cai be had
by confent, Now of what
inheritance partition may be
made by the writ of partitione

Faciendd may partly appeare

by that which hath beenc fayd.
Moreover 1t 1s to bee obferv-
ed, that the words of thewrnit de
partitione facicndd be, * guod
e cedemn A S B infimul S
pro indivifo teneant tres acras
terye cum pertinen’y Oe. And
note that this word (seser) (1)
in a writ doth alwayes imply a
tenant of a frechold, And
therefore [¢] 1f one coparce-
ner maketh a leafe for yeares,
yet a writ of partition doth
lic (2). DBut 1t onc or both
make a leafe for life, a wiit

of partition doth not lffc betweene them ; beeaufe won inflimul & pro indiwifo tenenty they

dov not hold the treehold topether, and the writ of partition muft be againit the tenant of

the hicehold, (4] If one copureener diffeife another, during this diffeifin a writ of partition [

doth ot 1e hetweene themyy tor that aen tenent infimid 9 pro 1ndivifo.
Bt there b other partitions 1 deed then here have beene mentioned.

[ /] For aparti-

55- &ca. 33. ver. 54. of divifion
by lots.

*3 E. 3 47. 4%

[#] 21.B. 2. 57. F. N. B, 62. g
o8. 1. G.2. 41, M. 4. 3. 4. H. 7.
lu‘b-{Puﬂ.lyﬁ‘bJ

14- I 7.9. 11, AL 23 (Poft.
167. b8y a)

&;] Temps E. 1. partition 21. Fe
. B. ba, 1. (7. Co. 5.)

tion made between two copareeners, that the one thall have and oecupy the land from Laffer
untitl the fivit of Auguft only in feveralty by himfelfe, and that the other thall have and oc-
cipie che Innd from che firflof Augutt untill the feafl of Eaffer yearely to them and thew
liciies, thistsa good paetition (3),  Allo 1f two coparceners have two mannors by Lluiuunt,i

AN

(1) See the various applications of the verb tener explained ant, fol. 1, a. & b. .
(2) Soronexecution of dower is not prevented by a leafe for years fublifling at the hufband's death. Ant. 32, 2, How leflee

for vears in allected by fuch a partition, 1s before explained by lord Coke in fol. 464 a.
(3) Scetheede of & mowradle tee fimple, ftated ant. fol. 4. a.

4 R



Lib. 3.

r't] 36. H. 6. v. {Polt. 192. a.)

[/] 37- H.6. 8. 43. E. 3- 1.

[m] 17. £. 3. 14. 15,

n] t2.E. 3. Judgm. 162. 7. All.
II:I}]. 7. E. 3. 49. 10, All. 17, 12,
Afl. 5. 17. 10. E. 3. 40. 43. 28,

Cdp. I. Of Parceners. Sect.. 248.

and they make partition, that the one {hall have the one manor for one ycare, and the other
the other manor for this yeare, and {o alternis wicibus to them and their heires, this is a good
partition. The fame law 1s, if the partition be mftdc in forme aforefaid, for two or more
yeares, and each coparcencr have an eftate of inheritance, and no chattell, albeit either of
them alternis wictbus have the occupation but for a certane terme of ycares.

Of partitions in law, fome be by act in law without judgement, and fome be by judgement,
and not ina writ de partitione faciendd. And of thefe in ovder.

[#] If there be lord, three coparcencrs melnes, and tenant, and one coparcener purchafe
the tenancy, this is not oncly a partition of the mefnalty, being extinét for a third part, but
a divifion of the feigniory paramount, for now he muft make feverall avowries (1).

[/] If one coparcener make a feoffement in fee of her purt, this 1sa feverance of the co-
parcenarie, and fcverall writs of preecipe fhall lic aganft the other coparcener and the feof-
fee (2). ‘

[%] Iftwo coparceners be, and cach of them taketh hufband and have iffue, the wives
die, the coparcenary isdivided, and hercis a purtition 1n law. o

r2] If two coparceners be, and onc difleife the other, and the diffeifee bringeth an affife,
and recover, it hath beene faid, that fhe (hall have judgement to hold her moity in feve-
ralty. And this feemeth (fay they) vene ancient, and thereupon vouch Bradon, * f res

Afl. 35 23 Afl. 18. 20. E. 3. ﬁgfrft communis locum )fmé.ffrﬂ!ﬁnffrft CORINUNL dividendo jmﬁrfrzm. And [ﬂ] {0 (Ll}’ thl.‘f}') 1f the

Afl. 62.3.E. 3. 48.b. 1. H. 6
H. 6. 4. 3. E. 4. 10.

5.7 2.0, 4 3. &4
- Braét. lib. 4. fo. 216.b.
o] 3- E. 3. 48. 21. R. 2. ut.
EJ:!LPEI' ob. 2a. 4. H. 7.10. 30. E.
1. Nup.ob. 18. ¥.N. B. 9. b.
* Brittontol. 112. 2, |
[p] 6. Co. 12. & 14. Morricc’s
cale accorde, (Polt. 187-a.)

Rraél. fo. 66. &c. Bnt. 71. &g,
Brit. ca, 72. Fleta lib. 5. ca. 9.

Ockam ca. auid it liber ju::]i;:i;l-
pins. (4) 40 Fo3o 45 00 Al 8,
AT 4540 E g e Reguill FON,
B. 10.

one coparcener recover agamit another in a wwper obiity, or a rationabili parte, the judgement
{hall be, that the demandant fhall recover and hold in feveralty.,  But Brionis to the con-
trary ; for he faith, * ez Ji afcun des parcencrs foit enget ou diffurbe de la feifin per fos auters par-
cenersy uny on plufors, al diffcifee wviendra aflife per fewerall pleint _/}n"k.r parcenersS recovera, mes
nemy a tener on feveralticy mes en conmmon SJolongue cco que avant le fiff, &c. [p] And this feem-
eth reafonable’; for he muit have his judgement according to his plaint, and that was of a
moitle, and not of any thing in feveraltie, and the {herite cannot have any warrant to make

any partition in feveralty or by metes and bounds.

Seét. 248.

OTE the firftjudgement E T quant jgudg- AND when judge-

in a writ of partition, ) -
whereof Littleton here {peak- ment [era donc ment fhallbe given

cth, is, qudd pariitio fiat in- fur tiel brief, le juag- upon this writ, the
ter partes preediflas de tene- ] 7. :

entts prcedistis, eum perti- THENE_JCrra trel; que judgment  fhall | -be
nentiis, after which judge- parzirion ﬁrra jfzzz‘ thus ; that parfition
ment. By this (e, wi. tone- oppop Jos parties, & {hall bemadebetweene

ments, &5'¢c. 1s implyed, thata .
writ hall be awarded to the que Jle  vicount en theparties, and thatthe

fh“'if*f:rfff?d{;@.‘wv}{is - Jon proper perfon a- {herife in his proper
o, e = wanee lera a les terres & perfon fhall go to the

minibus de wiceneto tuo, per quos 5
rei weritas melids feirt porerit, tenements, &e. & gque lands and tenements,
in proprid perfond tud accedas [ per le ferement de &c. & that he by the

ad tenementa pracdifla cum per- " 4
tinentibus, £ f&!dwjfrr eorum Xii /0_}/:.’2/3;‘ Lomes de oath of 12 lawful men

f;f;""”?"ﬂ)f-'ﬂ;’f: f'a’;j:;‘ff -‘-‘ﬂffiﬁﬂi“ fon bayliwickeSe. fer- of his bailiwicke, &c.
rum (3) pradifarum per te Lyl oy PR
praemuniendarum ff inteveffe wo- 7 @ P artition cnter fhall  make partition

[uerint, pzrf'rff Fa tenementacnm  [pg p(ﬁ’ res 5 5 que between the par t1es ’
.!' I ; - . ) -
pertinentibus per facramentum I Pﬂ?”f ({L’ 7/26"/”26‘..5‘ e thal: one Pﬂl't Of thC

bonorum 85 legalinm bominum

pradidorum, babito refpectuad les  terres & tene- lands &tenementsfhal}
3;;{;*;335&*:;;(;‘;;;‘;f:f;j;;f. i ments foyent affignes beafligned tothe plain.
dividi, € unam pariem partiom Al plainttf oualun des tif ortooncofthe plain-
M’rflr;ai-;?;, la@{){ig’ . plantifs, et un auter tifs, & another part to
is m.;d[.n:_ e 1n this fection part a un auier ]J('zr'- another parcencr, &c.

Yudgement.  fuii. CERET &Fe. nient fea- not makingmention in

Jfant

(1) But according to Bro. Nouv. Caf, 108. the lord fhould have notice of the partition,

(2) Ace. ant. 67. b, poft. 175+ A& 195. a. But this fort of partitioun ts not a partition in the fenle in which Littlcton writes of
parlitions, nor i the common lenfe of the word.  He means a divition of the land itfelfy whercas what lord Coke here calls
a partition is a mere fevevance ol the umey of title, which operates, as Littleton afterwards flates, by making a tenaney in ¢om-

mon. Sce {eét, 309,

(3) Thefe words “"jf}i!'i'lg the partition to be made in the prefence of the parties hew, that the proceeding hefore the hepiff
18 Uit opent. ‘ So too it feems Thould be the execution of a commiffion ol partition iflued by chancery as a court of equity
fuch commiflion being in nature of a writ at common law for the like purpole.  But Iunderttand, thatrhere have huuninlhmcr;
of treating the commtflion of pirtitton asa clofe proceeding, and that on that idea it has been lomcetimes the pradtice 1o annex an
oath of {ecrecy to the commiffion, This practice, I prefume, has grown from not attending to the differente between commiftions
to divide lands and commiffions to examine witnefles merely.  In the lutter fort of commitlion an oath to keep the depofitions
fucret I8, exprefsly rcquircd‘hy an arder of chancery of the gth of February 19213 and exclufively of the order the procecding
implies feerecy, the depolfitions being ever kept clofe under feal, till leave 1s obtained to divalge them by the patling of publi-
cation.  But neither the language nov ipirit of this orderisapplicable to commiflions of partition, which hke the Wit of pas -
tition ought to be openly exccuted, ) 1

(4) Sec Dialog. de Scaccar, lib. v.cap. 16. which haa the lume title,
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fant mentionenleudge- the judgement of the cium of quaf juris dictum, fo

ment de l'eigne Joer pluis eldeft fifter more than ¢alled; becaule fo long as ic
ftands in force pro weritate ac-

gue de puifne. of the YDungEﬁ- cipitur (1) and cannot be con-
tradi¢ted.  And thereupon antiquitie called that excellent booke in the exchequer, Domefday,
Dies judicii. Sicut enim diftriéli &' terribilis examinis illa noviffima fententia nulla tergiverfationis
arte walet eludiy, Se. fic fententia cpufdem libri inficiari non potefl, wel impuné declinari ; ob hoc
705 cundem librum judiciarium nomimamus, &ec. quod ab eo ficut a pradiflo judicio non licet wlld
ratione difcedere. By Littleton it appeareth, that the formes of judgements, pleas, and other
legall proceedings, doc conduce much to the right underftanding of the law and of the reafon
thereot 5 as here Littleron rightly colleéteth upon the forme of the judgement, that the therife
{hiall deliver to them fuch purts as he thinkes good, and that the Bldef% coparcener fhall have
no cledhion when partition 15 made by the fherife.  Andit 15 to bee obferved, that there bee 7
two judgements 1n a writ of partition. Of the former Littleton {peaketh in this place,
And when partition 1s made by the oath of twelve men, and aflighement and allotment
thereof, and fo returned by the fherife, then the latter judgmentis, ideo confideratum cff, guod
artitto dﬂr:&ﬁc‘?a firma & ﬁ:rﬁfﬁs J'mpc'rpfﬁmm tencatur, and this 1s the principall judgement.
[4] And ot the other, before this be given, no wnit of crror doth lie. (2) [¢] 11. Co. go. Hill. g9. Eliz,
Rot. 327. 1n Banke le Roy inter

Shireve 15 a4 word Cnmpmlpdal of two Saxon words, wix. fhire, and rewe. Shire, an. Countes de War & o Scig-
Sfatrapia, or comitatus, commethot the Saxon verbe Jbiram, i. partiri, for that the whole nwor Berkley. (Forefe. ge.
realme 1s parted and divided into fhires ; and rewe 1s prefeffus, or preepofitus ; {o as fhirewe Aut 50. 2. 10G. b.)
1s the rewe of the fhire, prefeltus fatrapie, provincie, or comitatus. And he 1s called pre-
fedus, becaule he s the chiete oflicer to the king within the fhire; for the words of his patent
be, commiffimns wobis cuffodiam comitatis noftri de &&c. And he hath a threefold cuftodie,
triplicem cufladiam, wiz. Yirlty wite juflitice ; for no {uit begins, and no procefle 1s ferved
but bv thetherife.  Alfo he 15 to returne mdifferent juries for the triall of mens lives, liber-
tics, lands, coods, &c. Sccondly, wine lgis; hee 15, atter long fuits and chargeable, to
make execution, which is the lifeand fruitof thelaw, ‘Thudly, «wite reipublice ; he is prin-
cipalis conferaaror pacis within the countie, (3) which s the life of the common wealth, vita

Cpublice pax.

He 1s called before fed. 234. @ifcount, 1n Latyne, wicecomes, 1. wice comitis, that 15, in ftead Videthe fecond partof the In-

of the earle of that countie, who in antient time had the regiment of the countic under the fHtutes. W.1 c. 1o,
king. Foricis faidin the Mirrer, * that 1t appearcth by the ordinance of antient kings » yfirror cap. 1. et 3.
betore the conquelt, that the earles of the counties had the cuftodie or gard of the countices,

and when the carles left their cuftodies or gards, then was the cuftodie of counties committed
to viicounts, who therefore (as it hath beene fayd) are called aicecomites.  And Ockam cape Ockam cap. Quid Centur. &c.
wid conturia, Sc. porro wicccomes dicitury quod wicem comitis fuppleat.

Aarculpbus faith, this othee 1s judiciaria dignitas; Lampridius, that it 15 officium digni- Fortefcue cap. 24. 12. R, 2. cap.
tatis.  ortefue faithy guod wicecomes of2 nobilis ofiiarius.  And fee there, and obferve well
his honourable and folemne ele¢tion and creation at this day. But to confirme all that hath
beene faid touching this point, and 10 conclude the fame, among the lawes ot Ediward the
confeffor (1) I finde it thus vecorded,  Foeram quod modo wocatur comitatus olim apud Britones Lambert fol. 129. 12
temporibus Romanorum in regno ifto Britannie wocabatur confulatus, (& qui modo vocantur wicecomi-
tes tunc temporis wice-confules wocabantur 5 ilie wero dicebatur wiceconful, qui confule abjente ipfius
wices fufplebat in jure S in foro. (g) Herem many things are worthy of oblervation, Firft, for
the anuquity of counties.  Secondly, that which wee called comitatim, the Romunes
more latinely called confudatum.  Thirdly, whom the Saxons atterwards called (as hath
beene faid) fbireve or earle, the Romanes called confied.  Fourthly, that the fherife was de-

uty of the confull or carle; and theyetore the Romanes called him r:u':.‘m'm!ﬁ:f, as we at this
day call him wicecomes. Fittly, that the fhertfe in the Romanes time, and before, wus o mi-
nifter 1o the king’s courts of law & juftice, and had then a court of hus owne, which was
the county court, then called caria confulatus, as appeaveth by thele words, ipfins wices fup-

fedat fujurr Y _ﬂn*u. Sixrly, that this realme Wwas di\'idt‘d 1Nnto fInires and L:mlurit‘ﬁ, and Ca{ar. Pohichre, Huntingdon.
thofe fhires into citics, burroughes, and townes, by the Brittaines s {o that king _5/f-ed’s Polidin mter Teges Mabhmua.
divifion of (hires and counties was but a renovation or more exact defeription of the fume. (6) livoru lib. 2.

Latily, the confequence that will follow upon thefe things being fo ancient, (as in the time
of, and before the Romanes) the ftudious reader will eafily colle€t.  And afterwards, /ol
13¢, amongil the lawes of the fame king it appeareth, that thofe whom the Saxons {fome-
times called (and now we coll) wldermen, ov corles, the Romancs called fenatores, ot fimiliter

olinmt apud Britoncs temporibus Romanorum in vegno [ffo Britaunice wocabaatur fenatores, qui
pofica temporibus Saxonum wvocabantnr aldeymaniy uon propter etatem, fed propter fapicntiam

De

& ignitatemy cum quidam adelefientes effenty furifperiti tamen & fuper hoc eapertis ()

(1) Sec fame explanation of julicium, ant, 3a. a, , , :

(2} The difference between an inter locrtory indgment or award and a frral principal or plenary Jmlgmenj 16 h‘t‘.'T_"C pointed at;
aq 1o which fee Metealle's cale 1y, Co. 18, hoth gueflions in it depending onthe diftindlion,  See alio Office of Lxec. ed. 1676,
chap. 17. p. 279, low the dvil and canonlaws diltinguithed between sterfocutary andd definitive it'lllt""t‘-‘l'*ﬁ: clpeciilly in point
of appealy and between {fentences merely fnter locutary and inter locutory fentences buwing the efleél of definitive, may be colledled
i fomedegree by confulting Voet, ad Dig. lib. g2, tit, 1. 1.

4+ Perey, in Cod. lih, 9, tit, 62. Wood’s Civ, L. 8vo _ud. 379, and
Gith, Chane, ¢, 10. As to the diflerence between interlocutory and [inal deerees or ovders in our courts of cquty, fee Prall,
Reg. in Chane, 122, and 153, and Nolle o+ Foot in Dom. Proc. 12, March 1939, On the fame fubjedt in Dllr.l:CClE[l-I”ICHI COUItE,
fee 1. Oughe. Ord, and Confet’s Pra&l, of Spirit, Co. 3d edit. 229, to 20, Thele relerences may :'lﬂill nquiry ; ln{t a far more
extended information will be neceffary, before the ditinclions can be well alcertained, and the ufe of them in point of appeal
conclufian or otherwife be fully unde tood. * |

(3) Sce Lamb, Jult, ed. of 1602, p. 12, 13, and 2, Inft, 174. inboth of which books the coroner ERt (tiled.

(4) Concerning the difpute abont the authenticity of thefe taws, fee notes 1. & 4. ant, 68, b, to which add Preflace to 8. (}'0.
Rep, 1 Tyer i b, 6,103, 1bid, voa.op, 62, Brad. Introds to Eng, Hifl. 260, and a note by the late bifhop of 8t Duvid,
dr. Squire, in his book on the Anglo Saxon Gov, in Engl. ed. of 1953, P, 219, Mo, Selden's opinion ol theife Inw‘n Wils,
that ¢ aathe ardinary copies are, and as they fpeak in the publifhicd volume of Saxon laws, they are pot without many mixtuses
“of fomewhar Liter tranferibers,” Seld, on "i'ithtm, ed, 1618, po22¢. A like temperate caution concerning thefe laws js inters
sofed by fir Henry Spelman and mr, Somner. Spelm, Glofll 3d ed, 6. Relig, Spelim, 61, Somn, o Gavelk, 101, }hll {lr‘. Hrady
by not content with this 3 for, moved by that excefs of party-fpirit, which is fu deftructive of truth and fo much earnies his fearns
e writinga on the Enplith hiftory, he indiferiminately and paflionately rejects thewhole body of thele lnwe, Hin wordd in one pl.u;c
me a4 follow, ¢ The fadtious hifhops and churchmen and the feditious and diffolute barons made a noife for king Ndwmd’a

¢ Tawe. Dot what they were itis now a hard matter to know.  Thofe, put forth under his name with mre Lambard’s Saxon
“ laws, were none of bis, They are incolietent Large and mibxtme, and a heap of nonfenfe, put togethes by lome ‘l:“li)l}fll““l
ifhop



Lib. 3. Cap. 1. . Of Parceners. Sect. 249,

De /E}?Z Bzzy/szzcée. It appeareth before; that the enquelt muit be de wicinero of
the place where the Linds doe lie, and not genevally de daliwd 1ué. By tlus itappearei, thac
the iherife 15 dalicws, und his counry called daliva ; and theretore it is good to be feene what
balimus originally fignified, and whereof'it is derived.

Flet. lib. 2. cap. 67. (Cro. Jam.  Bayplife (1) 1s a French word and fignilies anoflicer concerning the adminiftration of juttice
178. Plowd. 28. b. 1. Ro. Abr. of a certuine province ; and becaufe a fherife hath an oflice concerning the adminiftration of
339-) juftice within his county or bailiwicke, thereforc hecnlleth his county baliva fra.  For ex-

Bra¢t. lib. 3. trach. 2. cap. 33, ample, when he cannot find the defendant, &c. he returncth, xox off inventus i balivd med.
nu. 3. Idem b, 3. fo. 121. b 11" heard ored Py 1 R C oy e .' . :
wve heard great queftion made, what the tiue expofition of this word daliows is. In the
Brak. Ki. 3. 156. b. Brit. fo. 56. {tatute of Marna Charta cap. 28. the letter of that ftatute is, zuiles balizvus de catero ponat
Ylet li 5. ca. 63. (10- Co. 208 aliguem ad lrgem manifeflam nec ad Juramentim fimplic loqueld fud fine 1eftibus fidelibus ad boc in-
. Poft. 295.2.)  dedtis. And fome have fuid, that dolizes in this flatute fignificth any judge ; for the law
muft be waged and made before the judge.  And this ftatute (fay they) extends to the courts
of common pleus, king’s bench, 8ce. for they mufl bring with them felvles seffes, €5°¢, and fo

hath beene the uwiage to this day,

But I have peruied a very ancient and learned reading upon this flatute; and the reader
taketh 1t, that, at the common law before this ftatute, he, that would make his law in any
court of record, muft bring with him fiddes tefles. And this opinion herein is warranted

Glanv. li. 1. ca. o. by Glanvil, who wrote in the reigne of Hewry the fecond. But the reader holdeth, that in
the courts which were not of record, (2) as the county court, the hundred court, the coure
baron, &c. there the defendant without any faithtull wirnefles mighe before this flut, have
made his luw, for remedy whereof this aét was made; and theretore (faith he) the ftatute

0. H. 4. 4. (Cro. Jum. 551, extendeth to the judges of fuch courts as are not of record.  In 10, H. 4. it 1s holden, that

if a lord, that hath a franchife 1 a leet, doth not enquire ot things enquirable, and punith
them, the fherite fhall enquire in his tarne, er f ke aviconnt ne faive cn_fon torre, le baylic le

roy enqguirer’ quant il wicnty on awtermeat ferra inguife per jrfiice en eire, wheve baylie I

* Mir. ca. 5. felt. 2. Vi, Brall, ray 1s underftood yrflice lo rop. And in the Jirrer® it is holden, that the ftatute doth ex-

fo. gog. Flev. It 2. ¢a. 03 56.+ tend to everie jultice, minitter of the king, fleward, &c. and all comprehended under this
word daylife.

'The clucle magifirates in divers antient corporations arc called bavihite, as 1 Ipfvich,
Yarmouth, Colchefler, &e.  And baylipe i bFrench is ofacerss, wormercha, in Laglith, w
bailile or governor.  Butof this thus much thall fufice,

Sect. 249.

Biit [ 185 b acc. Brafl. L 2 SOU’TH fon LT de la partition AND of the partition
< TE. &G Plet. 1 fL €. (. ' P » - .
o o Sfeale, & que fle vicount ad which the fherifc

Nulc, the hl‘:.ll‘lilinlh ?:ﬂ"?ﬁf ft.'l’f ?‘/‘/E‘?“F(Z Hol1ce hﬂth {o I"ﬂf{dﬁ; he {hall
made and delivered by & <), . .. . .
the herite and jurors, @5 j#flices (3) fouth fon give notice to the jufti-

ought to bee returned  fogle & Jos feales de ces under his feale, and

mnto the court under . .
tf:ﬂufcilu of the ﬁle" chefcun de les 12, &¢. the {cales of everie of the

rife, and the feales of  Iof 2ffint cn ceo café pores 12, &c. And {0 in this
3:2 ‘;;15: Juions s ]f;“ vewr,guel vignefoer wa- cafe you may fce, that the
diciall writ of parri- vera my la primer clec- eldeft fifter thal not have

tion, which doth com-— g7 (1Y ypes Jevicouns the firft cle@ion, but the
mand the fherite to P . .

make partition, are, 4y afignera fa  part therife fhall afligne  to
ﬂ&ga‘w-yzz;{s e 12y quge e/ avera, &c. Et her her part which fhee

A O a3 there muitt * . , 7, . . ' ) _ »

be twelve) €9 partitio- PO e/l C que e vicount {hal have, &c. And 1t may
7L J'H:rfr, e, _/E'r'r’_ﬁz- doit qj;gwr f))‘f}?!f]"—- be that the fhenfc will
clas jufticiaritn Seo a0t un part a lv plus afligne firft one part to
fub fieillo tuoy, & [fieil- ' . 2 : -

lis “corum per quoram  pulfie, e, G darreine-  the youngeft, &c. and laft

y
o it y _ i

ﬁmﬂ:wm!:m{ partitio= nent g [ﬁg;m, &5 - to the C]df_’iﬂ, NC.

e (lam J’t"i‘r'! 7, O

And this 1s the reafon, wherelore Inthis eafe the PArTition, whlullrhuy m.he upon oath, ouyrht

to be returned under their feales 1 & the reafon of thatis tor the more fhrengthning of the par-

Lition

f(:) Sce ant, G1. b, at the boltom. The additional references in the margin on the fide of the word bat'iff elare to baddiffs
ar Mo nors.
(2) Concerning the ditinQion of courts of record, fee ant. 17, b,

(3) ]Il Lf 5{ Nf. .'l[ld In Rnh. t_hcrg iﬂ an Qb’f. h{.'l‘t:-

(4) Ancye, hevein L, & M. and in Rob.

' “tuthop monk or clerk many years after his death to fevve the ends and defigns of the prefent times.”  General Prdd. to
Brad, Eng, Hift. xxx. Sce further Wright, Ten. 65, note (i),

(5) The pailage here cited from the Jaws of Edward the Confeflar feems 1ather a remark by the copier or tranflator of the
Inw, than a part of the law itlelf; and perhaps it is on this account, that Lambard diflinguifhies thie paflagge in the printing by
an Ialick fetter.  But whethey the paflage is to be deemed pait of the law or not, the comparifon ic draws, of the Roman e
nominations of their tervitovial government and officers in Beitain with thofe of the Saxons, feems 1o me quite imaginary, At
Teaft | am not able to find any trace of authority to prove fuch an ufe or application of the words *¢ conficdatus confid and vice-
conful’’ amonglt the Romans whil®t Brirain was a part ol their em pive, an this exeradl (uppofes.

6) Vhin agreens with the idea of fir John Spelman in his life of Alived, and of mr, 5. Amand in his LiTay on the Legillative
Power of England, D, Stuart in his Hiftorieal Diflertation on the Laglith Conflitution makes fome additiona remarks in
(upport of the fame opinion. See od ed. of this latter book, 250,

(7) Theremurk above in note ¢. an the former extradl from Lambard’s Anglo-Saxon Laws cqually applica to thin fecond
one.  Adto the origin nnd oflice of Merifls, fee fnrther Preface to 3. Co. Rep. Dav. Rep. 6o Dalt. on Shees Speim, Glofr,
vocibng comites comigaing t’.‘?‘ icecomed, Seld, tit, Hon, ed, 1681, 12 Gr7. 2. “unry’h RETIP J.;l. I3t 1% A ote lw lord l"urlull:uu
in his ancellor's book on ablolute and limited monarchy, 112, and Stumt's 1N, Ditdert, ou Langl. Conll, ad ced, 241,

el — - - e Sy a—
o T . -




Lib. 3.

Of Parceners. Seft.250,251,&252,

tition by the 12, and that the fherife fhould not returne what partition he would. Now
after all this, this (&5¢.) wiz. 12, &c. doth imply, that the principall judgement upon the par-

i69

Lib. 11. fol. 40. 1n Metcalfe’s
cafe.

tition fo returned is, ideo confideratum off per curiam quod partitio firma & flabilis imperpetunnt
tencatur. (1) The latter two (5c.) are evident, (2)

E T nota, que par-

lifwon  per  a-
greement perenter par-
ceners poit eftre fait
per la ley enter eux,
auxibien  per  parol
Jfans fait, come per
Jat.

without deed,
could not bee done by paroll.

executed by liverie,

Sect. 250,

A ND note, that par-

tition by agree-
ment betweene par-
ceners may bee made
by law  betweene
them, as well by pa-
roll without deed, as

by deed. (3)

[+] Buta partition betweene joyntenants is not good without deed, albeit
1t be of lands, and that they be compellable to make partition by the ftatutes of 31. H. 8.
cap. 4@ and 32, H. 8. cap. 32. becaule they muft puriue that a&t by writ de parsitione faci-
ends and a partition betweene joyntenants without writ remaines at the common law which
And fo it 1s and for the fumne reafon of tenants in common,
But 1f two tenants in common be, and they make partition by paroll, and execute the fame 3
in feveralty by livery, this is good, and fufhicicntin law. And therefore where bookes fay,
that joyntenants made partition without deed, it muft be intended of tenants in common and

ERE 1t appeareth,

that {] not oncly lands
and other things that may
pafle by livery without
decd, but things alfo that
do lie 11 grant, as rents
commons advowfons and the
like that eannot paffc by
orant without deed, whether
they bee 1n one county or in
{everall countics, may be

parted and divided by paroll

E. 4. 38.

[r] 3. E. 4. 9 10. g,
3 4. partition

(Dy. 350.b. Poft 187.2. 198. b.}
[s] Vide fe€t. 290. 3, H. 4. 1.
19. H. 6. 25. 28. H. 6. 2. 3. E.
4. g 10. 47. E. 3. 22. 47. AL
8 19. H. 6. 1. 17. E. 3. 46. go.
AL 8. lib. 4. fo. 73.1i. 6. fo. 12.
13. ¢. H. 7. 5. Dier18. Eliz. 358.
1. H. 8 Dier 46. . Ehz, Dier
179. 28. H. 8. Dier 2g. 1. Mar.
Dier g8. (1. Leon. 163. 6. Co.
12. 8. Co. 42. Poft. 186. a. 193-

b. 200. b. 335 & 2. Init. 4&3-)

Nota, betweenc joyntenants there 15 a twofold privity, @iz, in eftate and in poffeffion: be-
tweene tenants 1 common, there 1s privity onely in pofleflion, and not in eftate: but par-
ceners have a threefold privity, wiz. 1neftate, 1 perfon, and in pofleflion.

Sect. 251, & 252.

[TEM i deux

meafes  difcendont
a deux  parceners,
& lun meafe vault
per an 205, lau-
ter jorfque 10 s.
per an, en ce¢ff cas
partition  poit  ¢flre
Jait enter eux en ticl
Sorme 5 ceflafcavolr,

que un parcener ave-
ra l'un wmeafe, & que
['auter parcener avera
['cuter meafe; & ce-
luy que avera le meafe
que eft de wvalue de
2045, $3 fos beires payes

ront un annual rent

(‘) Sce nce. ant, 168, 1.

A LSO if two mefes

defcend to two
parceners, and the one
meafe is worth twen-
ty thillingsper annum,
and the other but ten
{hillings per annum, in
thiscafe partition may
bee made betweene
them 1n this manner;
to wit, the one parce-
ner to have the onc
meafe, and the other
pargencr the other
meale; and fhe which
hath the meafe worth
20 {hillings per annum
and her heires fhal pay

P ER parol.  Nua,

Here [#] a rent may be [(]8. F. 3.16. 20, Al p, 1. 21.
granted for owelty of parti- E. 3. 38. 11. Ho g 61, 45 K.
tion without (4) deed, evenas 8- 2t. 2. 11 6 14. 20 1. 6. 13
arent in cale of a leafe for - Mar Diergt.
yearcs, for life, or a gift in
talle, may bec referved, with-
out deed ; and {fo may a rent
be afligned to a woman out of
the land, whereof fhee 1s dow-
able, &c. without deed. But
albeit an exchange for lands
in the fame county may
be without deed 5 yet a rent
granted for egality  (5) of
the fame exchange cannot be
without deed.  And the caufe
ot the difference s apparent
for coparcencers are in by de-
fcent,and compellable to make

P;lrtitiun.
Le Se.
T'he  {fame law s of
common of cftovers, or
a corodie,  or a0 common
of

(Ant. 3¢. b.)

(Mo. vq.)

rent,

(2) Ilere T fhall fubjoin to Littlelon’s explanation of the differemt modes of expre/s partition the following notices

for the aid of NMudents,

I. Since Littleton’s time a NMatnte has beon made Tev newly regulating the proceedings on @

writ of partition, with & view to render them lelfs dilatory and move cflectual 3 and this Ratute equally extends to parcencers
join-tenants and tenantain common, See 8. & 9. W. & M. ¢, 3t What the form of proceeding under the writ of partition

war before, is explained in Floe by g0 e g0 Bradl libe 2o e, 330 Brito co71. 520 723, and Boorh on Real A&ions 244,

I, Par-

tition by releafe between co-parcenersy, which T .do not obleive to he noticed by Littleton or Coke, is mentioned in 2. Fulbeck's

I aial, ol ¢+ b,
6. Co. 12, b,

pagtition by throwing into Lotelipor, which s the fuhjedt ol fedt, 206,
thore wis anothor allo umg our of chancery, which was called aowrit of Jivery and partition,

LT There bs a pavtition by fudsment exelufive of that on the partitione factendd. An inflance of it is tated in
IV, Licleton hercatfter adds to the forms of partadion explained by himvm this chaptery one other form namely,

V. Belides the writ ol partition mentioned by Littleton
It applied, where lnnd holden of

the ling i capete dodeended to two or more as co-parceners, in which eafe they could not have livery of their Jand from the
crown without a patition, the reafon af which is explained in Stavndl Prevog. 24, b 81, by ‘The varions formas of this writ of
pantition may be feen by confulting TN B a6, 10 2000 a6 13, Coand l{t.'f- Orig. 216, 317, It dillered from the common
wiit ofe partitione focienddo in alnsolt every velpedds Thar wins divedted to the fhendly thooro the efeheator s fbat was vetarnable
i the common pleas, this o chaneery @ thar was exceuted with a jury, (bis withonts ¢/ur wag given for the benefit of the
party fuing ity rhis prow ont af a policy toincresfe the nnmber of the king’s tenants “u capize for bin advantage ¢ the partition
thot was confirmed by n judgmcit of the court on aetnrn of the writ, the partition in ¢/ 46 had no fuch {mlemnity added to it ;
and Laltly the partition on that was conclulive on the ptics though infunta and all cleiming voder them, but the partition on 144y
wain open to fubleguent inquiry and Hounequal avoidabihe by feie facias in chinneery o n partitione faciendd ar common law, Sce
Stapndts Peerage, an d Fitzhe NOHL in the places before cited and poll v a & b bee further on the force of fuch partaion
in chancery 2o, AL pl 30 Bios A jarifdidtion vrg, pastition ploovo. Dt thaw fpecien of partition under the writ of livery i
po longer lnforect Torit was a mere inaodent 1o hvery §oand Livery being taken away by the va, Cha. 1, ¢, ag. a8 one of the
preat gpricvances from tevare o capitey 1l writs of Tivery of courfe ey ana very learned writey hao forcibly expredled ity wno
Hata difpafed, Sve mr, ferjeant Wynne's Obfervat, on Fo NI in bin Mifcellany of Law Tradin pogi. VI Another kind of
martiron in chaneery unnobiced by Littleton wan, where two perfons fuccecded ag co-pineenary heirs 1o land bolden of the

g i capite and one of them being within age way in ward to the evown j for then the hings committee ol the infant heir
4 8 might



Cap.1. . Of Parceners. Sec. 252,253,

of pafture, &c. or a way
granted upon the partition by
the one coparcener to the o-
ther, All which and the like,
albeir they lie in grant, yet

Lib. 3.

a yeerely rent of five
fhillings iffuing out
of the fame meafe to

de v. s. tlhluant bors

de mefine le meafe a
lauter parcener & a

upon the gartition may they j_&f beires a touts the other parcener
be granted without deed. jours, pur ceo gue and to her heires for

ever, becaufe each of
them fhould have e-
quality in value..

Ijizzmt hors  de cbfﬂ‘aﬂ de enx auroit

mrjme le mé’éyg’: &e. afwe/z‘y en value.
[+] For if it be granted out of
other lands then delcended
to the coparceners, then there
muft be a deed. [z] But if
the rent be granted general-
ly (out of no land in certaine)
fgr owelty of partition, pro
refiduo terra, 1t fhall bee 1n-
tended out of the purpartic of
her that granteth it.

[a] If there be three co-
parceners, and they make
partition,” and onc of them
grant twenty fhillings per

[x] 1. Marixz Dycrogu.

2] 29. Afl. 23. 29. E. 3. 9. b,
Fl. Com. 34.

Sect. 232,

A ND fuch partition
made by paroll

15 good enough ; and

that parcener, who

fhall have the rent; &

K T 2l  partict-

on fait per pa-
rel eft ajfets bone ; &
mefine le parcener, que
avera le rent, & Jfes

Poll. 252. b.)

[¢] 15. H. 7. 14. 29. Al 23.
2q. ¥. 3. 9. b. (5. Co. 8. a.
Wyndham's cafe. 3. Co. 22, b.
Hob. 172, Pofl. 177. b))

anzum out of her part to her : - - 1 - A
wo fifters and their heires D07€Sy  purront di- hisheires,maydiftrein
for equality of partition, the #rezmer de  commen of common right for
grantces are not joyntenants - g, pur Je rent en the rent in the fdyd

of this rent; but the rent is
in nature of coparcenary, and
after the death of the one
orantee the moity of the
rent fhall defeend to her iffue
in courle of coparcenary, and
not furvive to the other, for
that the rent doth come mre-
compence of the land, and

le dit meafe de le va-
lue de 20 s. /i le rent
de 5 5. foit aderere
ez afcun z‘c’mp.r, €72
quecunqie  Mulns Gue

mefine le meafe  de-

meale worth twenty
thillings,1f the rent of
5 thillings be behinde
at any time, 1n whole
hands {focver the fame
meafe {hall come, al-

therefore thall enfue the na-
turc thercof; and ifthe grant
had beene made to them two
ot a rent of twenty fhil-

viendra, coment gque though there never
ne fuit unques afcun were any writing of
. , , efcripture de ceo fait this made betweene
lings, auz, to thé one ten

Millings, and to the otlier enter eux-de f1ef rent. them for fuch a rent.
ten {hillings, yet fhall they have the rentin courfe of copurcenary, and joyne in action for
the fame. | -
[4] If one coparcener be maried, and for owelty of partition the hufband and wife grant 2 rene
to the other two out of the part of the fem covert, this partition being equall ihall chars, the
part of the fem covert for ever.
[c] If two coparcencrs by deed indented alien both their parts to another in fee, rendring

to them two and their heires a rent out of the land, they are not jovatenants of this rent, bus
they fhall have the rent in courfe of copareenary 3 becaufe thewr richt in the land, out of
which the rentis referved, was in coparcenary,

Purront diftreiner de common droit, c. Thatis, (4] in this cafe the law
doth aive a difteeile, left the grantce thould bee without remedy, for the which \pon the
partition fhe hath givena valuable recompence in land, which defeended, &co And to in the

cale of dower abovementioned. (1)

[£] 29- Afl. 23. 29. E. 3. 9. 17.
E. 3.10. |

[l'] 38* E. J- 20. b.

[4] 1. Mariz Dyer g1. 8. E. o
16. and other the booukesabove-

fa1cd,

Sect. 2513,

FN mefme le ma- IN the fame manner
ner eft de touts ma- 1t 1s of all manner
ners de terres &8 tene- of lands and tenc-

J°ERRES & tene-

ments, &9c.  Here
(&) implyeth a caurion,
viz, that they be fuch lands
Nenis

F:) See ant. 34. b, 153. 2, and Sheph, Comm, Affur, 425,

il e —_—.

T

might ilent to make partition with the other co-parcener, in which cafe the writ for hvery to the co-parceter of full aps
reeited that with fuch aflent the king had afligned certain eflates for the purparty of fuch co-parcener, and divedled the
efcheator to give livery accordingly, F. N. BB, 260, B, 'Thia mode of partition in chancery is allo at an end Hrom the Cime canfe

fos . A8 the writ of partitton and livery,  VI[. A new compulflory mode of partition has fprung up, and is now {olly cltablifhed 3
nimcly by deeree of chancery exercifing its eguitable jurifdi€iion on a bill filed praying for a partition ¢ in which cafe "tis utua?

for the court to iflue a commiflion {or the purpofe to various perfons, who proceed withour a jury.  How fur this hranch of
equitiable junifdiction, io trenching upon the writ of partition and wrefling from a court of common law its antient exchative
jurifdiction aver this fubject, might be (raced by examining the records of chancery, I know not,  But the carlicll inflance of

a bill lor partition T oblerve to he noticed in the printed books s a cafe of the gqo. Eliz. in Tothill's Tranfad. of Chane, title
partition, According to the fhort report of this cafe the court interpofed from neceflity in refpeét of the minorty of one of the
parties, the book exprefling that on that account he conld not be made party to a writ of partition 3 which reafon feems very
maccurate, fory if lord Coke is vight, that writ doth lye againft an infant, and he thall not have hinage in ity and aler jud.-
ment he 18 hound by the partition, See polt, 175, b, Buat probably in lord Coke’s time this was a rare and tatha ynfettic.]
mode of conipelling partition 3 for T obferve in a cale in chaneery of the 6. Cha, 1. which was referred 10 the judges on a point
of law between two co-parceners, that the judges cerrified for iffuing a avrit of partition between them, and that the count
ordered one accordingly y which, I prefiime, would fuarce have been done, il the decree Tor partivon and 2 commmiflion to male
it had then been a current and familiar procecdmg with ehancery. 1. Cha. Repy w9, However it appears by the langtrage of
the court in n very irnportant canle, in which the grand queftion was whether ”l’L‘SUI'{l chancetor herecould hold plea of a trufl of
lands in Ireland, that in the reign of James the Second bills of partition were become common’ ¢, Verns gz, 20 Chite Cafi 8.
‘or other reported eafes on hhlu of partition, fee Toth, Tranfadl, tit. partition, 1. Cha. Repy 2ys0 3. Chae Repe 2o a0 Chia,
Caf. 214 237, 2. Vern. a1, 1", Wms. 446, 2. Wi, ¢ |
Cur. 3d eds 93, 94 Clerk’s Tutor in Chane, 3d ed. 360, and 2« Harrifon’s Chane. Jaft ed. jq6.
interpotes by nwarding commiflions to ateertnin boundarics, which fubjedl in fome degree connedta with comy Jj{l
' 5

Wﬁ%{/.”“"r fee Tothill §4. 126, r3o. Nelli Che Rep. 4. 1200 1. Cha Rep. 41, 610 250, Rep. temp, Fineh, 28

L

SR

r8e A to the formes of A commiflion of partiion, £ Prax. Alm,
For cales i whieh chanees

, Y
LA
N B

‘%/ A2 . Reporoge 17,96, 239, .;(j?,. B :CIHI.C:H'. Lge Ve Verm gene gsh, aVerns 38, and . Vel g To thoele add Fitah, N L
"jﬂ' ' prﬁ' f4 onthe Wil de perambulatione fuclendiy which being contidered may perhaps throw fome hight on the origin of this branch of
%‘ %4'«-)'1»”-1 . 2/9 ﬂ ' /e }44, cyuitable



Lib. 3. Of Parceners. Se.2gz,5¢¢. 55

ments, &c. Jou tiel ments, &c. where and tenements out of which
a rent for egaltie of parti-

- ¢ : r . - -
rent f/{ éferve a un fuch rent is referved g, may be granted, Where.
ou a divers parceﬂem .tO one or to divers of fufficient hath beene faid

Sfur tiel partition &¢. parceners upon fuch before

Mes  tiel rent weff partition,&c.Butfuch | -
pas rent [fervice, mes rent is not rent fer- R‘ﬁ" ve al un.  Here
refervation 1s taken for a

eff rent charge de com- vice, but arentcharge ,one. and if it be ufed -

mon droit (1) ewe & of common right had upon the partition, doth a-
mount in this cafe to a graut,

referve pur egalite de and referved forequa- PN worthy the obfer.
partition (2). lity of partition.  vation.

Sect. 254,

| ET nota, que nulles font appelles A ND note, that none are called
" parceners per le common ley, parceners by the common-
‘mes females ou les beires de fe- law, but females or the heires of
males, que veignont a terres & females, which come to lands or

temements per difcent : car fi focrs tenements bydifcent: for if fifters
purchafe terres ou temements, de purchafe lands or tenements, of

ceo ils font appelles joyntenants, this they are called joyntenants,
& nemy parceners. and not parcencrs.

This nteds no explanation,

Sect. 253,

jTEMﬁ deus: par- A LSO if two parce- DONQ:UES le pars

ceners de terres en - ners of land in fee {rtion touts dits
fee fimple font par- limple make partition demurrera, e, Herchy

ticion enter eux, & la between themfelves, 1t appearcth; that the inequa-
lity of the value fhall not 1m-

part de un vault plu~ and the part of the pech a partition made of

i'.J' gH{:’ ZE’ pﬂf"f dﬁ’ [’(ZZ(" O11C Valueth morc then lands in fec ?Eﬂplc bl.“:tW(;Cllﬂ g- H. 6. 5. and other the bookes
. coparceners of full age, (3) no abovelawud,
Zer, ﬁ els jftE?’O?Zl‘ al the part of the other, niore then it fhall doe in caf:

remnps de la pczm‘z'cf- 1f they were at the of an exchange. (4)

on de pleine age, s.
de 21 ans, dongues la
purticion touts  dis
demurrera, & ne for-

time of the partiti-  Ils jfont concludes

on of full age, s. of
21 yeares, then the

part'ition {hall alway

durant lour vies. ‘This
inequall  partition  doth  fo
conclyde the parcencrs them-
{clves, as fhee that hath the

ra unques  defeat. remaine and be never uncquall part fhall not avoid
1t during her lite.

Mes fi les teme- defeated. But if the Jud _
nts (dont els jont tenements ( whereof Conciudes. This word (poft. g5 s
JNENnLs ( one ets jou 1s derived ot con and clardo,

particion ) foyent a they make partition) (5) and in_this fenfe fignifi

317 4" ' ’ in {ee tajle. tth to clofe or fhut up her
cux clt jee tfl!/e’ &l betothemIn tlllL, mouth that fhe cannot {peake

part que l'un ad ¢ff and the partof theone o the contrary.
Huf.

(1) See ant, 153. a. note 1.
(2) In I, and M. & heres
(3) Ant. acc. 160, a.

(.:].) Ant. AL

(¢) Acc. ant. 37. a.

w——'_

equitable jurifdiflion and concerning the modes of partition by our law fee the enfes under that title in Fitzh, Abr. Bro. Abr,
yartition by the Roman law, fee Fulbeck in his parallel of the civil canon and Englith Laws b, 2. p. 57,

and Viner—Concerning I we ot ..
This negleQed bt iugenions writer extradls from the Roman lnw three a&ions having the like objedt with our wiib of partition,
Thele are the afion de familid bereifeundd, the allion pmﬁ;rfu, and the a&ion de communi dividunds, He applies the firll to pars

tition amonglt co-heirs, the fecond tothat amongfl join-tenants, and the third to that amongll tenants 10 common § an allimi-
Lition, in which he is partly followed by lovd Stair in refpel to the law of Scotland, Stair's Inftit. 48, The lecond and third of
thele Roman adtions are teated ol in lib, vo. tit, 2. & 3. af the Digelt, tit, 1. of the fame boolk being upen the adtion finium
vewunderum, which partly anfwers to our hill in equity for afcerenining boundaries. Tt s remarkable alfo, that Fleta veprefenty

the three Roman a‘tions 1nfl mentioned as a part of our law, Vlet, lib 5. ¢, 9. p. 309, See further as to the Roman law about

[.. by Strah, 326, For partition according to the Fyench law, fee tit. partage m their booksy and for the

}'lﬂ!'”‘ffﬂﬂ 1 Dﬂ‘“- CiVl . e g v
of divifion, In

like fubjedl in the Scoteh Inw, fee concerning the ebligation of divifian, beirs portioners, contnonties and aqurits
Stair’s Tutlit, 48, 499, 1609, 676, and in Farfkine’s Toftit, 468, . o
(1) L 1. Atk gz, there isa cafe in equity, in which lovd Hardwicke allows of a paro/ agrecment for a partition. Sce infra

note . b o Vern, oz,
(4) Heve the eleventh edition of this hook has a note queftioning whether fitich parel grant would he good now in refpedt 0§

the 2. Cha, 20, 30 and no ferjeant Hawking in his Abvidgment makes a like queltion, bee fupra note 3.
(<) OF equetdizy in exchanpes, loe anty 5o, be s1080 & by

AR N



Lib. 3.

t1: Afl, p.23¢

1

8ce after the chapter of Garr. (2)
{Doftor & Stud. 65.)

fg]21. E. 8. 34. 35. 2. E. 2.
Baltardy 19. 11. Afl, 23. go. All,

. 17. E. 3. 59. (8. Co. 101. b,
Pofl. 244. b.)

% 40. Al 22. 8 E. 4. 4. 0. L.
3.38.15. E. 4.90. F. N. B. 0.
2q. All. 23.9. H.6. 5. 43 Afl.
14,

(4] Vid. 2. Es2. Cuiin vita 17. Jedtione 204,

(1) Thiscale of Littleron turns upon the inequality of thepartition s for if the parts

Ant. 166. a, Poft, 173. b.

CaP-', Ja - 7
i -~ . e b

 Hufband and wife tenants
m fpecinli taile of certaine

‘lands in fee' have iflue a

daughter, the wife dyeth, the
hutband by a fecond wife
hath iffuec another daughter,
both the daughters enter
(where the cldef% 13 only in-
heritable) and make partition :
the eldeft daughter 1s con-
cluded during her life to im-
peach the partition, or to fay
that the youngeft 1s not
heire, and yet fhe 1s a {tran-
ger to the taile, but 1o refpedt
of privity in their perfons
the. partition fhall conclude,
for a partition betwecn meere
ftrangers in that cafe is voyd,
but the ifflue of the eldeft
fhall avoid this partition as
ifliie in taile.

[¢] Z. 8. feifed of lands in
fee hath iflue two daughters,
Rofe and Aune, baitards
eigne and mulier puifne, and
dieth. Rofe and Anrue doc
enter and make particion. (3)
Anne and her heires are con-
cluded tor ever, (4)

ELS &S lour barons.

Here it appeareth, that
the wite muit be party to
the partition, and fo arc
the bookes ¥ to bee intend-
ed that {peake of this mat-
ter.

Et defeatera le par-
Zi1c107.  Note, the parti-

tion fhall not bee deteated
for the furplufuge oncly to
make the partitton equall, but
here it appearcth that it {hall
bee avoyded for the whole.
But of this more thall be fuid
hereatter 1y this  chapter,
(4] And
though the partiion be unc-
quall, yetis not the partition
voyd, but voydable; for if
atter the deceafe ot the huf-
band, the wite entereth into
the unequall part, and -
greethy thercunto, this {hall
hindc, and therctore £ierlvion

Of Parceners.

melieyx  en
value que eft la part
le l'auter, coment que
els  font  concludes
durant Jlour vies a
defeater la particion ;
uncore fi le parcener,
que ad le mender part
en value, ad iffue &
devy, ['iffue poit dzf~
agreer @ la partiti-
on, & enter & occu-
peer en common [au-
ter part que fuit al-
lotte a ja aunt, & if-
Sint lauter poit enter
& occupier en  com-
mon ['auter part al-
lotte a fa focr, &c. fi

come nul partition uf!

efte fait. (1)
Sect. 236.

JTEM [ deux par-

ceners de  tene-
ments en_fee preignent
barons, & els & lur
barons jfont partiti-
on enter eux, fi la
part lun eff meinder
enn anual value que la
part [lauter, durant
les wies  lour  barons
la partwion efloyera
en fa force. Mes co-
ment que il effoyera
aurant les vies  les
barons,  uncore  a-
pres la mort le ba-

anntuall

Sect. 236.

1s better in yearly va-
lue then the part of
the other, albeit the;y

:be concluded durmg‘
their lives to defest

the partition; yet if
the parcener, which
hath the leffer partin
value, hath iflue and
dye, the ifflue may dii-
agree to the partition,
and enter and occupy
in common the other
part which was allot-
ted to her aunt, and
{o the other may en-
terand occupyin con-
mon the other part
allotted to her fifter,
&c. as if no partition
had beene made.

ALSO 1f two parce-

ners of lands in
fee take hufbands, and
they and their huf-
bands make partition
betweene them, if the
part of the one bee
lefle in value then the
part of the other, du-
ring the lives of their
huibands the partition
fhallftand inits force.
Butalbeit it thal ftind
during the lives of
their hufbands, yetaf-
ter the death of the

ron, celuy fene, que ad huiband, that woman

le meider part, port
cuter ¢ la part fa

(2) See the cafe ol difcontinnance ftated by lord Coke poft. 373, b,
(3) InaCoke upon Littleton I have with M55, notes and veterences, the annotator is for exeluding from fuch an ¢lloppel

ns is here ftated a

partition in pajs. s note is thus exprefied ;

which hath the lefler
part may enter Into
Jier

arcequal, it binds notwithftanding infancy.

U two make partdion o eort of rectr o when one of them

“ had no right, he thereby {hall gain a moicty by cltoppel or conclufion. Bro, Nouv, Catl pl. 306, But otherwite | conedive of

¢ a partition in pajs; though the book fpeaketh genevally 5 and upon this diflerence you thalt read a Lhe cate in ths

‘““ fol. 46. a.”’

(4) Acc. Dr, & S.tuELI dial. 1. c. 19. wheve srnlier puifue fues livery with batar ! ciene,  See Dro. Ata, s
and difeent 9. But it is id, that chis fort of ¢ftoppe! will not bind in chieery,

Cha. 110, Pollexf, ¢4. and 3. Com. Dig. 278.

buake

" 1t
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Lib. 3.

Joer come cft avant-
dit, & defeatera la

p:zrz‘z'czb?z.

NAES file parti-

tion Jait peren=
ter les barons (1) fuit
11el, que chefcun part
al tenps d alistment
Jait fuit de egall an-
irnall value, dorque
%'/ ne foit apres e-
Jfre defeat en tilx
cales.

Of Parceners.-

her fifters part as is a-
forefaid, and fhall de-

feat the partition.

Sect. 257.
BUT if the partition

made  betweene
the hufbands were
thus, that each part at
the time of the allot-
ment made was of e-
quall yearely value,
then 1t cannot after-
wards be defeated in
{uch cafes.

-Selt. 25%,258.

ufeth the word, o defeatera, )

which proveth it to bee voy*

dable.

PE?"E?ZZ‘&’?" les  ba-

yors. 'This 13 mf-
taken, for the onginall is pa-
renter ewx, that 1s, betweene
the barons and fems, and
not as it is here betweene the
barons, therefore this error
would be hereafter reformed.

Al temps del allot-

72672%. . Hercby it appcar-
cth, that if the parts at the
time of the partition bee ot
cquall yearly value, ncither

9. H. 6. 5. And other the
bookes abovefaid.

(Polt. 179.)

the wives nor their heyres thall ever avoyd the fame ; and the reafon hereof 1s, for that the

huibands and wives were compellable by law to make partition, and that which they are

lcompullnblu to doc in this cale by law, they may doe by agreementwithout procefle of (2) law. < peo /‘?""‘ ;’!/. A .
Ir the arnuall value of the land be equall at the time of the partition, and after become une- ..ﬁi;; o Seiry EWrCr
qaatl by any matter i'ubfcquunt, as by furrounding, ill hufb:tndry, or {fuch like, yet the AL e 25 R il

tition remaines good. L w:ﬁ{é. ), o 7T b fEE Srrrp 2,

M R S0 LT L A::a’ff ,.,7/1:- hﬁ'//&#"’#ﬂ'#ﬂfr

Fudicis officium eff, ut res ita tenmpord verum Zr o L pos? Lot e ;MW? . -

Rucerere 5 quafito tempore tutus eris. '

But if the partition be made by foree of the king’s writ, and judgement thercof given, it
{lall binde the fem-coverts for ever, albett the parts be not of equall annuall value; becaufe
it is made by the flierife by the oath of twelve men by authority of law ?}Ild the judge-
ment 13, that partition fhall remaine firme and ftable for ever, as hath beenc faid. [a] Buta
partition 1n the chancery where one coparcener is of full age and fueth hivery, and one other
15 within age and hath an uncquall part allotted to her, this {hall not binde her at full
age ; tor 1 awrne directed to the efcheator to make partition, there 1s a Salvo ; ure, and there
1s no judgement upon fuch a partition.  Butif fuch a partition be equall, :t fhall binde, fo that
a part of the land holden /v capite bee allotted to every of the coparcencrs, for to that end
there 1s an cxprciﬂ: prwﬁr i the writ. [Zx] And this purtitiﬂu may be ﬂVO}’dEd cither b}’
feire fac’ in the chancery, or by a writ 4 partitione faciendi at the common law at her full

age (3).

[a] F. N. B. 256. 259. 260. 261.
262.263. 9. 1.0.6. 21.E. 3.

31-

[¢] Vide 21, E. 3. 31,

Sect. 258.
A LSO if two coparce-

ners be, and the yon-
geft being within the
age of‘ fwenty-one years,
partition 1s made be-
tweene them, {0 as the
part which is allotted to
the youngeft 1s of lefle
value than the partof the

S before mn the
cafec of the fem-
covert, [c] fo 1t 1s
in the cafe of the en-
fant ; for if the par- 9
tition be equall at the
time of the allotment,
it fhall binde him for
ever 3 becaule he 1s
compellable by law to
make partition, and he
{hull not have his age
N Q partitione facivn-
da ;

JTEM i deux parce-
" wers fone, of le pu-
ifue cffeant  deins Page
de 21 ans, O particion
off fait cnter eux, iffint
que la furpariie que off
allol al putfne oft de mein-
dre value que la pirpar-
ticlanuter, en cofl cafe le

[¢] 43- Afl. 14. 9. II. 6. 5. 6.
7* Ii. 3+ 13- 8- E 3- Ei‘{- 10. II- iii-
. g1, AflL 16, 21, H, 6. 23,

(1. Ro, Abr. 148. Hob, 179*)

(1) Tuftead of Jag barons it 18 pusy in 1., & M. & Roh.
() In 1. Atk gq0. there o a ede, in which lord chancellor Hardwicke is reprefented to fay, that a partition |1x agreement bhe-

Lwecn two hudbands will not bind the inheritance of their wives.  But, notwithanding this high authority, I take the doctrine .
ol Ludeton aud Cohe, that fueh n partition will bind the wives wunlefs it be unequaly to be clear law, and for the cogent rea- 1//'#"%“5’ '
fun bere given by the latters Sce ace, IV N B. 62, F. A A
(3) Acco FoING Bl 6l H.
4 T



Lab. 3. Cap. 1. - Of Parceners. Sect: 2.50.

di; (2)-and- though lepuifne, durant le temps other, -in this cafe the

the partition be une- . ) _
qu;t]f and the infant @€ jJom monage, & auxy youngeft, duringthe time

hath the lefler part, yet - gugunt el wient a pleine ‘of her nonage,” and alfo

i artit id -
Lsi"_t‘fgfdﬁg‘le' lﬁ;vilis age, s. de 21 ans, poit when fhee commeth to
entry,.for if he tke enter en la purpartie a full age, s. of 21 yeares,

the whole profits of fa foer allot & defeatera may enter into the part

the unequall part, af- O :
ter his full age, the @ partition. DMes bien allotted to her fifter, and

pirtition'i¥'made good  foy ggrd tiel parcener fhall defeat the partition,

for ever. And there- : :
fore Linleton heve gquant el vient a fa plern Butlet fuch parcener take

giveth him u caveat, gge, gue el ne preigne @ heed when fhe comes to

:l:lf; lﬁazhﬁ:“&hﬁ: Jon ufe demefue touts herfull age, thatthee tak-

profits of his unequal Jes  profits des terres eth not to her owne ufe
part, peither thall an o0 wopernents gue a Juy allthe profits of the lands

uncquall partition 1n _ :
ahéqélmi;céry' binde furent allots. Car don- or tenements which were

an infant as appéar- - gyes ¢/ foy agreea a le allotted unto her; for

cth before. (i) Buta . :
partition, m.ﬁﬁg by the Partition a tiel age, en then fhee agrees to the

king’s wiit de parti- quel cafe la partition e- partition at fuch age, in

tione faciendd by the Jloyera & demurra en which cafe the partition

fherife by the oath
of fwelve men, and f@ jforce. Mes pera- thall ftand and remaine in

Effﬁf’ﬁ?ﬁu tﬁ'ﬁijzliﬁ‘; venture les pr:gﬁz‘.r de 1ts force. But peradven-
infant, though his part /@ moitie el poit pren- turefhe may take the pro-
| be uncquall, canjd gué - der,  relinquifant  les fits of the moitie, leaving
| Jupra. Prcyi'i‘.r de ['auter moitie the profits of the other
a fa foer. (1) moitie to her fifter,

Sect. 239.

FYHE laiv hath provided T e/} alcavorr. one .y s )
| for the fafety of a E ‘/} f[ > g AND 1t 1s to be un
quant 1l eff dit, derftood, that

- - man’s or woman’s cflate, that '
* Vid. el 4o2. 403, (2. Inft. ¥ before their age of twentie gue males ou ff??lfl/&i‘ when it 18 faid, that

673. F. N. B. 1g92. g. Poll. 246. ares they ¢ t binde . - -
73 t92. g. roll. 240. onc yeares they cannot oinde /(:??22,‘ de p[ﬁﬂﬁ' age, males OoF fema]es bee

3. 337- b. 3s0. a. & b, 380. 2. themfelves by any deed, (4) .
A1zt a.8.Codebj rdlien any land'(5), goods, ¢eo  ferra  entendue of full age, this thall

or chattels (6). dage de 21 ans; car beintendedof the aoe

Age de 21 ans. fi devant tiel age, af- of21yeares; for if be-

Betore this agea man or wo-  rym fait  ou  feoffe-
man is called an enfant. ‘f f i . fore fUClh ageany deed
ment, grant, releafe,” or feoffement, prant;

.ﬁrit- fo. 65.66. & 101. Flet. i Fm'z‘ 7 _

Ced. 14, . f m‘?.*:w, ./fﬂg[:- Ny N . _ ' .

o e ¢, a deed, dind fignificth in cq?%r?”ﬂtm”’ Oblfg'cz . re]qafe,_conﬁlmatlon,
(Perk. feQl. 135.) the common law, an inftru- 2207, 0l auter ﬁ'f'lj)— obllgatlon, or other

ment confiftingof three things, - tyre, foit fait per af- writing, bee made by
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g‘") Acc., 6. Co. 4. l}: 7.””': t]h“"l“ thie reafon glven for an infant’s not having his age i P:I?Jtion g{lif?ﬁ"&ﬁ?ﬁmgfﬁilﬁzﬁﬁf iﬂlwﬂ s
coparceners are in poffefions  In the veat cofa. [ 6. e realon o g \ . b Py TR0 ey ’
an(i{iif er 4 :'n/hﬁr'.h yeat buok of 9. I1, 6. 6. b, the reafon is cxprelled to be the prejudice avbick othersore thers E27, 5 2
3; Sce the cale of partition of anadvow{on hetween coparcencers, wherconeis within apre, | 7y 7
- _ ) i age, in F, N.IV, 36. D, Ac el : 4
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;:n(:! v 5:1+ HEh Mty be altened by aninfant on attaining 15, See the late mr. Robinfon's excellent Treatide on Gavelk. 193,
6) Bt an infant may hefore 2y difpofe of perfonal eftate b ‘ e i
, e bt . v O ) AL ; y Iat will, though it is comtroverted at what age this teflamen.
tary power beging toattach in infants. On this point I have herctofore exprefled my notions at lcnpth, See ust:lu ﬂ.ﬂuﬂ'&.dg:}flﬂ.



Lib. 3.. Of Parceners. Sect. 2¢9. . I73

Azzxy bome devant le {o a man before the fayd before in the firft chap-

dit age ne ferra my - fayd age fhall not be ¢ ‘éiz}f;ﬁ booke.
. S ; : _ «  Conceffio 13 Lib. 3. fol. 63. in Lincolns
Jure en un €ﬁ§7ﬂﬁ_’/f: {worne in an en in. the common law a con- Colledge cafe.

&e. (I) . queﬁ, &c. veyance of a thing that lies

in.grant and not in livery,
which cannot pafle without decd ; as advowfons, fervices, rents, commons, reverfions, and
fuch like. Of this alfo fuflicient likewife hath beene faid in the firft chapter of the firft

booke.
.RE’/E(i_Zﬁ"’ ’ CO?ygT??zafzo?z; &c, OF thefe fhall bee fpoken hereafter in their proper
places and chapters. |

Oé}fgﬂl‘fﬁm 1s 2 word of his owne nature of a large extent; but it is commonly taken
in the common law, tor a bond containing = penftlty, with condition for payment ot money
ov to do or fufter fome at or thing, &c, and a bill 15 moft commonly taken for a fingle bond

without condition.

. Ou auter [cripture foit_fait per afcun de eux, &c. Here by this (£52.) is im-

plicd fome cxceptions out of this generality, [4] as an infant may bind himfelfe co pay for [d] 18. E. 4. 2. 21. H.6. 3. lib.
his neceflary meat, drinke, apparell, neceflary phyficke, and fuch other neceffaties, and like~ 9. Tol. 85. Pinchons cafe. (2. Ro.

wifc for his good teaching or inftruction, whereby he may profit himfelfe afterwards : but Abr. 146. Cro. Eliz. ge0. o. Ind.
483. Cro. Cha. 179.” Cro. Jam.

1l he bind himtelfe in an obligation or other writing with a penalty (2) for the payment of any P

of thefe, that obligation fhall not bind him. [¢] Alfo other things of neceflity fhall bind them, gg[‘:f 0. 1.Ro.Abr. 729. Plowd.
as a prefentation to a bencfice, (3) tor otherwile the laps fhall incurre againft him. Alfo 3f [¢] 8. E. 4. 4. ¢. H. 6. 5. 17.
an infant be an executor upon payment of uny debt due to the teflator, hee may make an 573, 9. 2. Afl. o5, 2. Marie
acquittance ; but in that cale a releafe withour payment is voyd (4) : and gencrally whatfo- Dyer 104. 105. (5 Co. 2g. b.

ever an infant 1s bound to do by law, the fame {hall bind him, albeit he doth it without fuit 27:2 6- Co. 3. Cro. Cha. 324.
590. 502. Mo, 105. Cro. Jam.

ot law. (5) But of this common learning this little taft fhall fuflice. 320. 1. Sid. 41. 259. 446.)

Laylife ou receiver al afcun bome, S¢. By this e, many things ate im- Flewli 2. ca. 64.& c. 6. Britton

plied, s that by baylife is undciftood a fervant that hath admimitration and charge of lands fol. 62. 0. Fletalib. o. cap. 64.
goods and chattels to muke the beit benefit for the owner, againft whom an action of ac- ‘i‘i{E- 3-_?9& 46. E(;-SI-{HCCQE{I; 40.
2.0 2. 1hb1d.0 445, 00K, 201 - .

count doth lie for the profits which he hath raifed or made or might by his induftry or care E. 3. 10. (Cro. Jam. 177, 1. Leon
have reafonably raifed or made, his reafonable charges and expences deducted. [ £] But one 219.) 7L 1774 Leon.
under the age of twenty one yeares fhall not be charged in any fuch account; (6) becaufe, [ /] 13. E. 5. infant g.17. E. 2.

by intendment of law; before his full age hee hath not fkill and ability to raife or make any dccount121. 21, k. 3. 8. 10 1L
4- 14. 2. H. 4. 13. regift. 135,

fuch improvement and profit, ‘ (Finch L T
An account agzainft a receiver is, when one receiveth money to the ufe of anothet to ren- ¢ L. 302. 30g. Noy 12.)

der an accounc; but upon his account he fhall not be allowed his expences and charges, [¢] [£] 43. E. 3. 31. 46. E. 3. 3. b-
4- H. 6. 2%. (1. Ro. Abr, 119

And therefore a m: annot charge a baylite as a receiver ; becaule then the bavlife fhould
refore 4 man cannot charg ¥ ; } 2. Inft. 379, 4. Leon. gg. 1. Ro.

lofe his expences and charges., Rep. 8
: ) . . . + 87.}
In an account againit a recerver, the plaihtife muft declare by whofc hands the defendant

received the money, which he fhall not doe 1n the cafe ot a bayhite. [4] But in fome cafe
i an action of account againft one as receptor denarioruny he (hall have allowance of hisfext 47- £ 3. 22. 10. H. 7. 16. Brat.
pences and charges, and alfo fhall account tor the profit he recetved (7) or might reafonably c' Gf* l‘&ggf b”;‘:l‘ Ge. FII‘?E* L. 2.
receive ; and this was provided by law 1n favour of merchants, und for advancement of trade tl.'nt.q;;-. ' 159 '(Ei-": INBI : ;'1
and trafficke; _ o d. Poit. 182, a. Cro. _]am.‘,i:mf.;'

As 1f two joynt merchants occupy their ftocke goods and merchandizes in common to "
their common profit, onc of them naming himfelte a merchant fhall have an account againft
the other naming him a merchant, and thall charge him as recepror denariorum ipfius B ex
quacunque caufa S contractu ad communcm utilitaicm ipforum A. 88 B. provenien’ ficut per legent
mercatoriam rotionabiliter vonfirare potertts

{/] 1f thore be two joyntenants or tenants in common of linds, and the onc make the other [i)
h1s baylife of his moity, he fhall have an action of account againft him as bailifc: and foare !

the bookes to be intended, that fpeake of an aétion of accountin that cafe, (8)
So 13 therc be but three kinds of writs of account, wiz. againft one as eardian, wherof (4] 13. E. 3. account 36. 41. E. 5,

Littleton hath {poken before in the chapter of focage 3 the fecond againft oiie as baylife ; :}’;ld"-'”f‘-'l;‘:'J-l;\T 9}5 L. 3. 4(‘13- (3- lf 4
b b  Boage dl (2. Init.

and the third as recciver ; as here it appearcth. [4] Fora man fhall not bee charged in un av0. T. N.B. 110, 0 Spd 40
sxccount as furveyor, controller, apprentice, reve, or heyward,  And to maintaine an aétion “g:J P N Be 31 e 1. RO Abr

of account, therc muft be, cither a privity (9) in deed by the confent of the partie, for [/} [77 5. Mar. B. account 80. F. N.
againit a difleifor or other wrongdoer no account doth lie ; or a privity in law en provifione B.vvy. PL Com. s4u. 5, H. 4.

Jrgis made by the law, as :Lg;tiliﬂ: a2 grardian, &ci whercot fuflicicat hath been {pohen i the (‘I?- %:J-H”- 6.2y Heog 6. &
'« ¥, 1N lly.t.j

Ny

4] 30. E. 3. 1. account 127.

it 45 E. 3. 10. 3. I'. 3275, 3q.
w327, 457 koo ee, F.ON.B.
118, (Pofl, 186. zo0. b.)

chapter of fucage, (10)

(1) No e, inl.. & M. or Roh. 1
(2) Acc, 1. Ra. Abr. 29, pl. 8. Mo, 679, Cro. Eliz. 920, Godb. 219,  But lord Coke's words imply, that a fingle bond.

that v, one avithont a penalty, being given for necefMaries, may be good againfl an infant ;3 and fo it hath been frequently ad-
judged,  See March 146, 1. Ro. Abr, 729, pl. 8. and 1. Lev, 86.
(3) Sce ace. unt. 89, a. and note § there,

(4) Ace, poft, 264. b, |
(<) See F. N, B. 168, . and the notes b, &c. in the ato edition as tainfant’s binding himfelf to ferve.

(6) See ace. ant. ¥8, b,

(7) See Dy, a1, b
(8) But now one jointenant or tenant in common may have account againft the other as bailiff for receiving more than his

fhare of profits, though there is no appointment of him as bailiff.  Sce 4. An. e 16, 029, See too 1. Leon. 219,
(9) Seeasto thinand the king's prerogative in charging perfons as accountants the eatd of Devonthire's cale 11. Co. 89, a.

(13) Ant, ¢o. b,




Lib. 3.

m] Bra&. lib. 5. [o. 340 b.
n] 13. E. 3. Ley 50

0] 26. E. 3. 63. 2. Manix Dyer<y.p1¢ is raken away by law, the defan

104. 105
[/] Vid. devant cep- de Homage

ct cap. de Tealty decl 85 gL
Bratt. 1. 2. fo. 124, Bitten Jo.

23, 74 cUtol 1g. Flewa b 1o gqch make bis law in an action of debt.

Cap. 27
[¢] 1. H. 6. 40. 1. H. 7. 25.
15. E. 4 24. (Poll. 205.)

[:‘J 40, L. 3. 10, g I. 1. 24.
15 E. 4-2.21. I. 3 23

{Polt. 295. a. Cro. Ll 161.)

{_1. Co. t21. b.}

[Ant. 51.a.)

(r}) Acc. ant. 63, b, & 48, b
appenrs tounderlbind an oath or rather as itis exprefled by lond [ale hath competent diferetion.,

Cap. 1. .

Of Parceners.

Seét. 260.

Ne /é'rm Jure €i uie mgzle:/}, &e. By this {Jec. 15 implied 2 maxime in law,

+

(] quid minoy jurare non potefi.,

For exarnple; [#] an jnfant cannot make his law of xon
fummons 3 o] and thercfore the default thall not grieve him ; for feeing the meane to excufe the
It it felfe fhall not prejudice him. But yet this rule

hath an exception, that [ #] an infant, when he1s of the ageot r2 yeares, fhall take the cuth
of allegeance to the king (1) and this was, as Bradfon {aith, fecundum leges faniti Edward! s

Lt

indeed fuch was the law in the time of king Arsbur. (2) [¢) An infant cannot upon his
[#] And the hufband and wife of full age, for the

debt of the wite before the coverture, {hall make cheir law.

LA terve el

fee  fimple
efl allot a la file

puyfne. It is firit
to be obferved upon
this whole cale, that
the fee {imple land is
allotted to the yong-
¢ft daughter, and the
land cntaled to the
cldeit,  This partition
primd facieis good; (4)
and herein the pur-
tition differeth  from
the cxchange, where
in the exchange the e-
ftates mutl be equal,
But yct this part-
tion by matter fub-
{equent may become
voidable (as Littleton
here puts the calce).
The cldeft coparcener
hath by the parttion
and the matter fubfe-

quent barred herfelt
of her vight n the.

fee fimple lands, in-
fomuch s when the
yongelt fifter alien-
cth the fee fhmple
lands and dteth, and
her ifiue entreth mto
halfe the lands ¢n-
tailed, yer fhall not
the eldeft enter nto
halte of the lunds 1
fee fimple upon the
alienec 3 {or by the
alicnation, the  pri-
vitic of the ftate 1s
deltroyed.

Le puzfine file

alten la terre on

Jee Junple, e,

The fame law 1t 1s,
1t the youngett daugh-

Se&t. 260.
JTEM [ terres ou

tenements  foyent
dones a un bome en I
taile, quel ad tant des
terres en fee fumple, ef
ad iffue deux files, et
devie, &S fes deux files

Jfont pariition enter eux,

tffint que la terre en jee

Jimple efi allot a la file

puifne en alfowance dvs
terres O (3) tenements
tatles allottes a la file
eigne, fi, apres tiel par-
tition fait, la puifie

SJile alicnaft fa terpe en
Jee fimple a un auter en
fee, & ad iffue fits ou file

&3 devie, l'iffue poit bien
entrer en  les  tene-
ments tailes & eux tener
S occuprer en purpartre
ovefque fon aunt. Et
ceo ¢ft pur deux caufes.
Un eft, pur ceo que U'1fue
ne poit aver afcun re-
mediedelaterrealien per

S mere, pur cco que la

terre fuit a /z{y en fee

Sinpley Epur tant queil

eft un de les beires en
tatle, & waed ny afcun
recompence de ceo que
a luy afiert de les te-
nements  taes, il eff

ALSO if lands or te-

nements be given to
a man in taile, who hath
as much land i1n fee {im-
ple, and hath iflue two
daughters and die, and his
two daughters make par-
tition betweene them,
fo as the land in fec-
fimple is allotted to the
younger daughter in
allowance for the lands
and tenements in taile
allotted to the elder
daughter, if, after {fuch
partition made, the yon-
ger daughter alieneth her
land 1n fee fimple to ano-
ther in fee, & hath iffue a
fon or daughter & dics,
the ifflue may enter into
the lands 1n taile and hold
and occupy them in pur-
party with heraunt, And
this 1s for two caufes,
One 1s, for that the iflue
canhave noremedie for the
land fold by the mother;
becaufe the land was to
her in fee fimple; and in as
much as fhe is one of the
heires in taile, & hath no’
recompence of that which
belongeth to her of the

lands in taile, it is reafon

?'L’q/é?z

See alfo 128, a.~Another exceprionis, that he may e fworn asa witnefd at 14, and before il he

1 Mod, 2285 2 L HL . G

178, —Allo accordimg to ford Halcin fome vales of exigence, as inrape, hiyinfant of tender yeirs may be examined withont oath,—
Iti v, Stra. 7oo. there is a cale 1o which aninfant of 7 years was refuled. "Fheve toothe point about examining infanty as witneflis
is ably argied, The f.un:r: pomtwas touched upon incidentally in the great cale of Omvehund and Barker before lord chancellor
1lardwicke about receiving a Gentoo's evidence; which I more particularly refer to here s heeantfein it lord Hale?s dodirine of
admitting infunts to give evidence in eriminal enfes avithout oath is fiid to have been over-ruled at the Old Bailey after mature
deliberation and alfo by lord Raymond. 1. Atk. 29. Sce o Hall it PO Cloz02. 634, and 2.0 1all 1. P, C. 279. and Lamb. Juil.

2.}, 1602, . Bg.

(2} Scenotes 3.and 4. of fol. 65, b,
(3) In 1. & M, inftecad of terres & it is antrer,

(4) Acc I, N, B 620 Mo—l1lere lord Hale's MS. makes a «
bufband, and citcs M. 30,31, Bliz, B, R, Moreria and Maule,

|tlcﬂm|.1, qvbetlsr fucl partition be volld or woidabley being male by



Lib. 3. Of Parceners. Se&t. 261. I7 3

?‘E’cyb?z, que el et fg that the hath her por- ter had made a gift in tayle, (Polt. 174. b.)
for the reverfion expectant

purparty de les tene- tion of the lands tai- ypon an cftate tayle is of no
ments tailes, <9 nofme~ led, and namely when account in law (2), for that it

ment quant tiel parti- {uch partition doth ﬂ:aﬁ};ﬁc ““&;iﬁi,’l}f .

tion ne fait afcun dif~ not make any difcon- an eftate for life or yeares. If

continuance (1}. tinuance. in this cafe the youngeft .
davghter alien part of the

Mes /e contrary  But the contrary is 1andin fee fimple, and dicth,
{’/3 tenys M. 10. H. holden M. 10. H. 6 foasatull recompence for the

. . land entmled defcends not to
6. 5. que le bewre me s. that the heire may Lo iffue. fhe mav waive the

poit enter fur le par- not enter upon the taking of any profits thereof

cone p ar}d enter 1nto _thc l'a_Lnd ci-
r que ad la terre parcener who hath ailed ;s for the iffuc in taile

faile, mes t‘?/lz mzs a the intailed l&lld, but fhall never be barred without

formedon. 18 put to 9-ﬁ7"??2€da?z. a full recompence, thoug:h
there be a warranty (3) mn’

deed or in law defeended. If onithe other fide the eldeft coparcener alien the land entayled
and dyeth, her iffue fhall have a formedon alone (4) for the wholc land entailed ; for fo long as
tac partition continueth in force (5), fhe 15 only enheritable to the whole land entailed.

Lty d[f?ﬁ_‘y fﬁ'%ﬂ recompence. This is intended, as it appeareth, of a full re-
rompence. :

Tfflpﬂf”fﬁfzoﬂ 72€ﬁ3fl‘ Qﬁ'Zﬁz dgﬁ‘ﬂﬂffﬁﬁﬂﬁfﬁ’- And the reafon thercof 15, for Sce more of this in the chapter

that it paflcth not by livery of feifin, but the partition is in truth lefle then a grant, for that of difcontinuance. Scltione
it maketh no degree, but cach coparcener 1s 1n by defcent from the common anceftor. "

Mes [e contrary eft tenus, €c. Thisis no part of Littleton, and is contrary to
Jaw us appeareth by Litsleton himfelfe ; and belides, the cafe intended s not truly vouched,
for 1t 1s not in 10. H. 6. but in 20, H, 6. and yct there it 1s but the opinion of Newon obiter 4. 11. 6. 14.
by the way. Fude F. tit, part. 1.

Sect. 261,

[N auter caufe ¢ff, A Nother reafon is, TN auter canfe, Se.

pur cco que il ferra for that 1t fhall be This is another reafon to
prove, that by the partiton

rette la folly del eigne accounted the follyof tpe eldeft daughter hath
Joer, que el voit fuffer the eldeft fifter, that concluded herfelfe, asis afore-
o agrec a tiel parti- {he would {uffer or a- faid. L

tion, ou el puiffoit a- greetofuchapartition, Son motie des Ferres
ver fi ol woile fa moi- where the might if “% le taile. For if a writ

. : of partitien had beene
tie de ln terre en tfé’é’ {hee would have had brought, the eldet fhould net

Jimple & fon moitze the moity of theland have beene compelled to rake

, - : the whole eftate 1n tayle, for
des  tenements en le in fee fimple and a prejudice. that mi)ght -

taile pur [fay pur- moityoflandsentailed ter enfue, bur might have
party, & {//jﬂt tjffu for her part, and {o to challenged the one moity of

, : - the lands 1 tale, and wno-
Sure fans daminage. be furc without lofle. ther moity of the lands in
fee fimple, and this fhe mithe doe ex prowifone legis,  But when the will not fubmit her to
the policic and provifion of the law, but betake herfelie to her owne policy and provifion,
there the law will notayde her, as here by Lieddeton it maniteftly appeareth, And fo 1t 1s in
the othereafe. (*) Asitaman be feifed of three mannors of uquuﬁ value in fee, and taketh wite, (¥)a6. F. 3. dower 103, 17, L,
and chargeth one of the mannors with a rent charge, and dycth, fhe may by the provifion & tit-dower 164, 18, 1) 6. vy,
of the law take a third part of all the mannors and hold them difeharged 5 but it the will ac- (Ant. 32. b. 33 )
cept the entire mannor charged, it1s holden that {he {hall hold it charged, \
!

(1) In L. & M. Roh. and the two Cambridpe MSS. thefe words are added, de le tailley fi come fora dit en apres en le clhapitre

de difeontinpance.  What follows 1 this {eétion is not i Lo & M. Robh. or the MSS..
(1) For the effedl of this doétrine about reverlions on eftates tail, and with what qualification it fhould be underftood, fee

the authorities colleQed in 1. Vine Abr. vy, ple 2o to which add 2. Atk. 206, and polt. 174. b,
(2) Lord Coke may be Were prefumed to mean a Jinea/ warranty 3 becaufe herealter he allows and in hig time it was the

common learning, that eo/lateral warranty would bar the iffuein tail without recompence. Polt. 374. b.
t4) In a Coky upon Littleton I have with M5, notes there is the following remark,.—** Quere of this; for I think the forme-
¢ don mult be brought in the wame of the iilue and the fuvviving parcener, aad then the parcener to be fummonced and fever.

CCeddy and then the iffue to make a (pecial count and fhew the partition,”
| 1\ be g IH-H. 16, boand {edé, 274
4 U



Dyer 1, Mar. g8.

(*) 15. E. 4. 3. a. per Littleton.
Iib?. 4 fo. 121. 122. Baftard’s

cafe.

[n] 13 E. 4. 3. 42. Al 22,

Cap. 1.

Of Parceners.

Seét. 262.

A partition of lands intailed betweene parceners, 1f it be cquall at the time of the partition,
fhall bind the iflues in taile for ever (1), albeit the one doe alien her part.

But here it may be demanded, that feeing Liz#/eton faith, that 1t {hall be taken to be the folly
of the cldeft parcener, &c. what if fo be the eldett did not know of the eftate tayle exther 1
refpect of the antiquity thercof, or for want of having of che evidence, or for any other caulk,
what folly can be imputed to her ? _ |

The anfwer is, that it is prefumed in law, that every one i1s conufant of her right and
title to her owne land ; and on the other fide it thould be wreéted (2) great folly n her to bee
ignorant of her owne title.  And therefore the reafon of Litt/eeoir doth tirmly hola.

DEfore (3) it appeareth,

that when the privity of

the eflate is deftroyed by
the feoffment of one copar-
cener, that upon eviltion of a
moity by force of an entayle
againit the other fhe fhall not
enter upon the alienec. Bue
in this cafe that Li¢tleron here
putteth, when the privity of
the ftate rematneth, and the
part of the oncis evicted, (¥)
{he fhall enter and hold in co-
parcenary with her other co-
parcencr; and f{o it 1s in the
cafe of an exchange. By rea-
fon of the {c 1n the end of
this {ection there may two
queftions be juftly demanded.

What if the whole eftate
in part of the purparty of one
parcener be evicted by a title
paramont ; whether 1s the
whole partition avoyded, for
that Lirtleton here putteth
the cafe that the whole pur-
partie of the onc 1s defeated ?

The fecond queftion is,
whether if but part of the
ftate of one coparcener be e-
viéted, as an eitate in taile, or
for life, leaving a reverfion
in the coparcener, whether
that fhall avoid the partition
in the whole ?

To the firft it 15 anfwer-
ed, that if the whole eflate
in part of the purparty bee
evited, that fhall avoyd the
partition in the whole, bee
1t of a mannor, that 1s ¢n-
tire, or of acres of ground, ov
the like that bee feverall;
[#] for the partition 1n that
cale implycth for this pur-
pofe both a warrantie und
a condition in law (4), and ei-
ther of them is entire, and

iveth an entry in this cafe
into the whole.  And {o hath

(1) Acc. ant. 166. a.2, Vern, 231, * o L _
(2) This word, which is fo uncommon that I cannot find it noticed in any diétronary T have feen, 14 apparently ufed for

pochoned. Lord Coke feems to borrow it from Littleton’s ufe of the word retre at the beginning of the fefion here cummented
upon,

(3
(4

)

Ant, 172, D.

Sect, 262.

AUXY Jf home
Joit ferfie en fre

dun carve de ter-

re per juf? title, & dif-

fefif un enfant demns

age d'un auter carve,
& ad iffue deux files,
& moruft foify dam-
bideux: carves, enfant
adonque efteant  deins
age, & les files en-
tront & jfont partiti-
on, 1ffint que ['un carve
ef  allotre al  pur-
party Lun, come per
cafe al puifne en al-
lowance d auter carve
que oft allotte a le pur-
party de [lauter, fi
puts lenfant enter en
le carve dont il fuit

difeifit fir la paffef-

Jion le  parcencr que

ad mefme Il carve,
dongues mefme le parce-
ner poit entrer el au-
ter carve que fa joer ad,

tencr en parcendg-

ry ovefque luy. Mes

St le putfine alina mefine
/

a carve a un auler
en jfee fimple devant
Pentrie lenfant, & puis
Penpantenter fur le pof-

Seffion  ['alience, don-

ALSO 1f 2 man bee

{eifed in fee of a
carve of land by juift
title, and hee difileife
an infant within age
of another carve, and
hath iflue two daugh-
ters, and dyeth feifed
of both carves, thein-
fant being then with-
inage, and the daugh-
ters enter and make
partition, foasthe one
carve 1s allotted for
the part of the one, as
per cafe to the young-
et in allowance of
the other carve which
15 allotted to the pur.-
partie of the other, if
afterward the infant
enter Iinto the carve
whereof hee was dif-
feifed upon the pof-
fefiion of theparcener
which hath the fame
carve, then the {ame
parcenermayenter in-
to the other carve
which her fifter hath,
and hold in parcenarv
with her. DBut if the
yongelt alicn the fame
carve to another 1n
fee before theentry of

guie

That is a condition to give re-cntry and a warranty to vouch and have reccompence.  Sce poll. 384, a.



Lib. 3.

que el ne poif en-
teren ! auter carve
pur <ceo que per
fon alienation of ad
luy tout oufterment
difiniffe daver af-
cun part de les te-
7ICINENES come par-
cener.  Mes [fi Lo
purfine devant ['en-
trie Lenfant fait
de ceo un leafe pur

Of Parceners.

the infant, and after
the infant enter upon
the poflfeflion of the
alienee, then fhe can-
not enter 1nto the
other carve ; becaufe
by her alienation fhee
hath altogether dif-
mifled her {elf to have

any parte of the tene-
ments as parcener. But

if the youngeft before

Se&. 262.

it beehe lately refolved [0] both
in the cafe of exchange and of
the partition.

To the fecond, if any eftate
of frechold be evitted from the
coparcener in all or part of her
purparty, it fhall be avoyded
in the whole.
feifed in fee of one acre of land
in pofleflion, and of the re-
verfion of another expeant
upon an eftate for life, and hee
difleife the leflee for life who
makes continuall clayme; A,
dycth fcifed of both acres, and
hath iflue two daughters; par-
tition 18 made, {fo as the onc

174

[o] Boftard's cafe lib. 4. fol. 121,

(1) As if 4. bee .

acre 15 allotted to the one, and
the other acre to the other; the
leflees enter: the partition is
avolded for the whole, and f{o
likcwife hath [ p] it beene lately
refolved, +

[¢] Yet there is a diverfity

the entry of the infant
make a leale of this
for terme of yeares, or
for terme of life, or in
fee tayle faving the

terme d ans, ou pur
ternie de vie, o en
fee  tayle  fovant
la reverfon a luy,
5 puis [enfant en-

[ #] Boftard’s cafe, ubi {upra,

[¢] Vide 5. E. 3. tit. voucher

B v _ o - betweene  the  warranty, and %49
ter, le paraventure reverfion .tO her, and the conditton which the law
anternent 6’/?1 pur after the infant enter, createth upon the partition,
. . : Where one copurcener taketh
C{,'{?‘ ?Zf‘(" el ne ./by there Pel‘::ld}ff.ntulﬁ O benefit of the condition in law
([%.—W e de tout ceo therwile it 1s; becaufe (2) fhe defeateth the partition n
que juit en luy, mes {he hath not difiniffed the whole. But when fhee vouch- (6. co, 12, b. 1. Ro. Abr. 815,

eth by torce of the warranty in
law for part, the partition {hall
not bee defeated m the whole,
but fhee fhall rueover recompence
for that part.  And thercin alfo
there 15 another diverfity be-
tweens a recovery in value by
force of the warranty upon the exchange and upon the partition,  For upon the exchange
he fhall recover a {ull vecompence for all that he lofeth, But upon the partition fhe
fhall recover but the moity, or halie of thdt which 1s loft, to the end that the loilc may be
equall, (35, |

Many other diverfities there be between exchanges and partitions § for therc arg more atd
areater privitles 1ncafe of partiticn 1 perfons bloud and eftates, than there 15 in exchanges ;
all which were téo tedious to rehearfc 1n this place, feeing {fo much as hath beene fuid hirein
1s {uilicient for the explanation of the cafes of partition which Lz#/ tor hath put.

. . 4. Cou 122 )
her felfe of all which o 12s

was in her, but hath
referved to her the re-
verfion, & the fce, &c.

ad referve a luy
fe reverfion S Ie fee,
e

18. E. a. tit aid 171. 1g. H. €,
26, (Ant. 50. b))

Dofzgz;es el ne pac’z‘ enter en lauter Carue, &Ee. By this 1s alfo approved that
which hath beene often faid before, that when the whole privity betweene coparceners 1s de-
ftroyved, there ceafeth any recompence to be expedted cicher upon the condition 1 law or war-
ranty in law by force of the partition,

Per fon alienation il ad luy tout ouflerment difiniffe d aver afcun part (pon. gy v

de les tenements come ])(Z?"C'C]Zf?‘. Hereupon it {olloweth, that if one parcener maketh

n feoffement in fee, and atfter her feofiee is impleaded and voucheth the feoflor, [r] fhe may [+] 41 F. 324 10 HL 4. oo,
have aid of her coparcencr to devaigne a warranty paramount, (4) but never to recover pro rard 23 11-£ 3. wid 24, (Hob. e,
againft her by force of the warranty in law upon the partition ; for Linleron heve fmth, that
by her alicnation {he hath difmified her felfe to have any part of the land as parcener, and
without quetition as parcener fhe muft recover pro ratd, upon the warranty n law agamnft the
other parcencr.,

And yer in fome cafe the feoffee of one coparcener fhall have aid of the other parcencrs
to derwigne the warranty paramount,  And thevefdre [a] iF there be two coparceners and
they make partition, and the one of them enfeoftes her fonne and heire apparentand dieth, the
fonne 18 rmpleaded, albeit he be in by the {eoffement of his mother, yet hmll he pray i ayd of

the

:1.".
®b.

{a] 43 ¥, 1 0. Pl Com,
qe o goay 50 Kog09.38. EL 3.
17, &

(1) S0 it is of an cxchange. Hobh. 152, Calthrope’s reading onlord and copyholder g2, x. Ro, Abr, 8135,
(2) ‘Thatisy by eutiy. |
(3) Sec ace. the cade of dower poft, 384, b, See alfo the provifion in favour of the lord for the thitd part not devilable by the

&

Nanate ol willi 340 & 3. b e g0 Lo,
(1) See g il ioeoa bl 30 4 lleg 3000 & Plowd. Manfel’s cafe 7.a0 & b.



(4] g2. E. 1. tit.a’d 178,

8. E. 2. ibid. 163. (Polt. 384. b.)

[*] 2. H. 6. 16.

Manlel’s calc,)

(Ant. 173. a.)

(F. N. B. 164. c.)

[¢]) 24 E. 3. 29. 3t. E. 2
hiele 339. 9. E. 4. 13- 19. [1. 6.
ofy 3. H. 6. 96. 3. L 6. AL 4.
a7-11.6. 8, 21. E. 3. 54. (Aut,

167. b}

(1) Acc. poft, 1090. A,
(2) See pofl. 177, b

Cﬂ}?:* I,

(Plowd. g. b.

Of Pareeners. Se&t. 263,264

the other coparcener tohave the warranty paramount ; and the recafon [&] of the granting

of this aid is, for that the warranty betweene the mother and the {onne is by law adnulled, (1)
and therefore the lay giveth the fonne albeit hebe 1n by feoffment, to pray nayd ot the other

parcener, to deraigne the warranty paramount ;

of the comimon law in this cafe

wherein 1s to bee obferved the great equity

_{pﬁe c.f:"rzfﬁf ffga's cuptunt ut ju seregantur.,

{#] But if 2 man be feifed of lands in fee, and hath iffue two daughters, and make a gift
n taile to onc of them, and dye teited of the reverfion 1 tee which defeends to both fifters,
and the donee or her iffue is impleaded, the thall not pray in ayd of the other coparcener, cither
to recover pro ratd, or to dergigne the warranty paramount ; for that the other fifter is a
{tranger to the ftate tatle, whercot the eldeft was {ole tenant, und never particion was or could

be thereot made, (2)

Mes fi le puifne devant I'entrie lenfant fait de ceoun loafe, &c. ou e

ﬁ’é’ z‘czz'/eﬁz‘vaz;zt Je FET)E?ﬁQ?Z I !Z{}/, &Fc. This (upon that which hath beene faid) (3)

needeth no explanation, Only this is to be obferved, that, albeit it is in the power of tenant
in taile to cur off the reverfion, yet 1f the mfant enter before it be cut off, the law hath fuch

confiderarion of this reverfion, that fhe that Jofech it fhall enter into her fifters

part, und

hold with her 1n coparcenary, for that the privity berweene them was not wholly deftroyed. (4)

Sedt.

[T EM [ forent trois ou quater

parceners, . que font parti-
tion enter eux, b le part d'un parce -
ner Joit defear per twel loyal entrie,
el poit enter & occupier les auters
terres ovefque touts les auters par-
ceners, & eux compeller de fazre no-
vel partition de les auters terres
entcr eux, &c.

’16"’!
thet .

ALSO if there be three or foure

coparceners, &c. which
make partition betweene them,
if the part of the one parcener be
defeated by fuch lawfull entrie,
the may enter and occupie the o-
ther lands with all the other par-
ceners, and compell them to make
new partition betweene them of
the other lands, &c.

[NTER eux, I¢. This & implieth, that fo it is betweenc the furviving par-

ceners and the heires of the other, or betweene the heives of parcencrs, all being dead.

- Sell. 2064.

I E baron foy

t1ent etiscome
tenant perlecur-

Z‘Eﬁé’- ‘This 1s no le-
verance of the {tate n

coparcenary, [4] for
the other coparcencr

parcencrs,

curtefie fhall be joynt-
ly impleaded; for he
tﬁ{/]th continue the flate
of coparcenary, asfhe
other parcenerdid, (§)

Vers e tenant

(1) Ant. 173, 2. and note 2. there.

%

4) See anl. 103
¢) Ace, polt. 175 b,

AV
See alfo fo. 192, a. and Bro. joinder in aclion 4o.

JTEM [ font dewx ALSO if there bee
& Lun
prent baron, &3 le baron
& [ feme ont iffue enter
eux, & la feme devy, & le
baron foy twnt cyns en
and the tenant by the  Jp ;j;gg'{y come tenant per
le curtefic, en ceo cas Il
parcener  que furvefquift
& e tenant f)f,‘r' lp curte<
Sfie bien potent fuire par-

two parceners, and
theone taketh hufband,
and the hutband and
wife have 1iflue be-
tweene them, and hig
wife dieth, and the huf=
band keepes himfelfe
1n as tenant by the cur-
tefze, in this cafe the
parcener which furvi-

Zition

nira as toland given in frankmaniage.  Sce alfo 2. 11 6. 16.



Lib. 3.

tition enter eux,Sc. Bt fi
le tenant per le curtefie
ne voit agreer al parti-
tion deftre fait, donques
le parcencr que furvef-
quifl post aver envers le
tenant per le curtefie,
briefe de partitione faci-
enda, &c. & luy compeller
de faire partition. [es
fi le tenant per le curte-
fre wotle  aver partiticn
enter etix d éftre fait, & le
parcercr que furvefguift

ne voit ceo aver, donque .

le tenant per le curtofie
n’avera afcun reniedy pur
aver partition, Te. Car
i1/ nme poit aver Oriefe
de partitione facienda,
pur ceo que 1/ w'eff par-
cener, car frel briefe
giyf  pur  parceners
tantfolement. Et iffint
poyes wveyer, que briefe
de partitione facienda
gift envers temant per
le  curtefre, & uncore
2/ mefine ne poit aver

tiel briefe.

Of Parcertiers.

veth, and the tenant by pér le curtefie bricf

the curtefle may well
make partition between
them, &c. And if the
tenant. by the curtefie
will not agree to make
partition, then the par-
cencer which f{urviveth
may have againft the
tenant by the curtefie a
Wit de partitione faci-
endi,&Se. & compel him
tomakepartition. Butif
the tenant by the curte-
fie would bhave parti-
tion tobe made between
them, and the parcener
which furviveth will
not have this, then the
tenant by the curtefie
cannothave any remedy
to have partition, &c.
For hee cannot have a
writ of partitione facien-
dd,becaufe he is no par-
cener. For {uch a writ
lyeth for parceners on-
ly. And {o you may fee,
that a writ of partitione

Sactends lyeth againft

tenant by the curtefie, and yet he himf{elfe can-

not have the like writ.

betore. But a uuper obiit and a rationabili parte (3

on both fides.

If three coparceners De, and the eldeft doth purchafe the
having one part by defcent and the other by purchafe, fhall
common law agminft the other middle fifter, ¢ fo de frmilibns.

Sect. 264

de partitione faci«
Eﬂd(f, e, Here by

75

the {&c, is implyed, that

albeit that the tenant
by the curtefic be an
citranger 1n blood, yet
the [¢] writ de partitione

Jaciendd clearly lies a-<

gawnit the tehant by theé
curtefie, becauie he con-
tinueth the eftate of co-
parcenary,

If two coparceners
be, and one doth alien
in fee, they are tendnts
1n cominon, and feverall
writs of precipe muflt be
brought agamnft them ;
(1) and yer the parceney
fthal have a writ of par+
titton again{t the alje-
nee at the cominen law,
which i1s a far {tron-
ger cafe then the cale
put of tenant by the
curtelie,

Trel briefe giff

pur parceners tanf-

/i:/&'me;zz‘. Hereby it

appeareth, that neither
the tenant by the cur-
tefie, nor (much leflc)
the alienee of a copar-
cencr fhall have a writ
ot partitione faciendd at
the common law; (2)
tor Littleton faith here,
that fuch a writ lyeth
onely for parceners, [*#]
but 1t may be brought
by 2 parcener againft
ftrangers, as it appeareth

) doc lye oncly hewweene two coparceners

part of the youngeft, the cldeft,
have a writ of partition at the
And fo 1t 151n a

tar l’trongm‘

cafe, if there be three coparcencrs, and the eldett caketh hutband, and the hufband purchale
the part of the youngeft, the hufband for his part is a ftranger and no purcencr, and yet he
and his wite fhall have o writ ot partition agundt the middle fifter at che common law, be-
caufe heis feifed of one partin the right ot his wife who is a parcener., (4)

. ”
Pur aver partition, E¢. Here by this & is included all others that be ftran-
gers in blood, whether they come to their eftates by purchafe or by a®t in law. Since
L.ittleton wrote, by the ftatutes [4] one joyntenant or tenant in common may hiave a writ
of partition againit the other; and therefore at ihis day the alience of one parcener may
have a writ Ol‘ pm‘titiun ugninﬁ the other parcendr, becaute l]l("}* are renants i common : and
the like had beene attempted 1 tormer parliaments [ *] bur prevailed not uniil] thele latrer
Jtatutes,
[¢] The tenant by the curtelte fhall have a writ of partition upoun the ftatute of

32,
(1) Acc. ant. 167, b, But it Is nofeverance, if tie alienation be only for lifc. Poft. 192.a,
{2) See ace. Dy. g8, b.
(3) Sce ant. 1644 b,
(4) scem o NV B, 62,8, the form of the wiit in fuch a cafe

+ X

[] 3 E. g 47. 9. E 5. 13. 16.
E. 3. Aid 129. 19. E. 3. ibid,

144

[*]3-E. 3. 47. 48.(F. N. B. 107
Plowd. 506, b.ji ( 1978

Dier 1, Marix 98.

F. N. B. 52. Regiitr,

(4] 81. 1L 8. cap. 1. g2. I1. 8,
cap. 3z Vid. feét. 2qo,

[*J Rot. Parl. 1. R.¢. nu, 82.

[¢] Brooke tit. partition 41.
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320 FHiB ca. 32, for.albeit he is.neither jointenant . nor tenant i common, for that a pracipe
fyeth againft the parcener and tenant by the curtefie, as.-hath been faid, yet he is in equall

" I

[ /] Mich. 7. & 8. Eliz. Bend-

mifchiefe as another, tenant for life.

[ #]-If there be three coparceners and. a ftranger purchafe the part of one of them, he and

loes inter 1‘{ otton & Cooke. (1} one bthel' Of *thcigppmjceners' fhall not joyne‘ 11 a writ of partiion, neither by the common
Dier 3. Marix 128, A. & 7. Eliz. 3w mor by force of the flatute ; for the words of the preamble of the ftatute be (and none of
them by the law doth or may know their feverall parts, &S, and cannot by the lawes of this realms
make parkition thereafy without other of their mutuall affents, &¢.) Now 1n this cafe the one
of the plaintifes, wiz. the parcener, may have awrit of partition at the common law, and the
other parcéner being a purchafer may have it by the ftatute ; and therefore they fhall not joyne

243

(1. Sid. 136. Ant. 140. 2.)
See before all the ancient au-

thors of the law concermng -

ravelkind ubi fupra, Lumbert

verbo terra exleript.

[5]5
Plo. Com. 12q. b.

cale. Vide [e€l 8. verfus finem.
(1. 8id. 138. Dottr. Plac. 105.)

[#] Rerochefcire, Hercford.

f1 I amb. verb. Welfhmen. Sil-
veller Giraldus.,

(1, S. C.isallo in Dy, 260

. F.4.8.b. 21. E. 4. 56. b [3’]
9 in Buckleis mu

in one writ,

Cap. 2.  Parceners by Cuftome. Sect. 265.
ﬂ

AJES il covient en PARCENERS per PARCENERS by

le declaration de
Jatre mention de le cu-

flome. Well faid Littleton,
that he in his declaration
{t make mention of the
cuftome, as to fay, that the
land 1s of the cuitome of
gnqgeﬁ'fﬂde; but heec f{hall not
prefcribe n it.  And {o 1s 1t
of Burgh Engli/b. And thefe
two. vary in that point from
other cuftomes ; for the law,
when they are generally al-
ledged; taketh knowledge of a touts Jes
thefe two. {4.)

In [4] Domefday 1t 15 thus
fard, dro fratres tenucrunt in
pm'ﬂg}'ﬂ ( 5’) quifque babuit au-
lam fuany, S potuerint ire qno
volnerints

ferres ou

pel

le cuftome font lou
home fezfie en fee fimple,

o en fee taile, de

que font de tenure ap-
gavellkind  deins
le county de Kent, &
ad iffue divers fits &
devie, tielx terres onw hath
tenements difcenderont fonnes and die, fuch

the cuftome are,
where a man fejfed
in fee fimple, or in
fee tayle, of lands or
tenements which are
of the tenure called
gavelkind within the
countie of Kent, and
1fTue  divers

tenements

Jits per I lands or tenements

cuftome, & ovelment {hall defcend to all
enberiteront & ferront the {ons by the cuf-
partition enter eyx per
le cuflome, ficome fe-

tome, and they fthall
equally inherit and

Auxy tiel cuffome 14les Jerront, ef brigfe make partition by the

eff enauters lreux Ang-

leterre.  Of this fuflicient
hath becne fuid betore. (6)

North Gales. Wales,

Wallia. It commeth [/] of
the Saxon word aveadl, which
hignificeh percgrinus, or ex-
terus 3 for the Saxons fo called
them, beeaufe in troth they
were ftrangers to them being
the remaince of the old and an-
cient Britons, a wile and
warlike nation inhabiting in
the weft purt of England.
Thefe men have kept their

Cconie

cuftome cft
Gales, &c¢.

de partitione facienda
gift enm cco cas, fi-
enter
Mes 1] covient en la

declaraticn de  faire males. Butit behoov-
mention de le cuflome. eth in the declaration

Auxy 1iel cultome e/l
enn auters livux d En- thecuftome.Alfoluch
gleterre. Bt auxi tiel cuftome i1s in other

cuftom, as females
fhall do, and a writ of
partition lieth in this
cafe as between fe-

Jemales,

to make mention of

cir North
(2)

placesof England,and
alfo fuch cuftomeis in

North-Wales, (3)&c.

proper language for above thefe thoufand yeares pafl ; and they to this day call us Lnglifli-
men Sasfonsy (that 1s) Saxons, © And the like cuttome, as our author here faith was in
North Wales, was alfo in Iveland ; tor there rhe Landsalio (which is one marke of the an-
clent Brittons) were of the nature of gaweltinde s but where by their Brebon law the 1a-

. b,

'ilurds

(2) In L. & M, and the two MSS. it i8 en Northumberland et North IWales, de.
(3) But by the 34, & 35. L 8 pavelkind defeent ol Tands in Wales is expredaly taken away, and all lands there are made

defeendible to the eidedt fon

rious eftates have been made defeendible according to the common law by (e

Gavelk, 7s.

(4) But according to a very accurate wriler on gavellind this doflrine muft be reftrained to the

neeording to the common law of England.

See lhnf; tarute c. 26. L grand 528, Alfo in Kent va-
cial flatutes tor this purpofe,

Sce Robinf, on

fpecial defeent of gawelkbing

and DBorough LEugli/ilands, which is conlidered au the eflence of both 3 and therefore die other cultoms incident 10 gawvelbond

and Boroueh Erxglii land mu
namely, an to geawvelkind a

come very {carce,

(5) This word means rqr.rnh'{y, being devived Mrom the ad

b be fperially pleaded. See Robinf. on Gavelk. q1.
cale tn Cro, Cha.

(G | 62, another i!l 1. Levego. 1, 8id. v39. and Raym,
and as to Dorough Eneli/ha cale in 1, Salk. 243, 1 the rather introduce thefe references bhecaule

For this dificrence feveral authorities are cited ;
760 and athird in 2, Sid, 1¢7.
mr, Robuifon’s creatife is be-

jeclive pary, and made a fubflantive by the addition of agium, Read

more concerning the termination of agium ant, 86, 3. Sceallo as to difparacatio aut, o, .
(6) Ant. v4. 8o and 1400 2. See alfo boole v, chap. 7. of Robinfon on Gavelkind, where the reader will e a mofl learned

diflertation on the origin ant

iquity and univerfality ol partible defeents.



Lib. 5:Of Parcenersby Cuftoiie; Sect. 266,26%;

ftards inherited with their ‘legititate fons, as to the baltards tliaf caftomeé was abolifhedi” (1)
And agreeing with Litrleton in:-this'point, fee anold ftatute. * Aliter ufitatun eff i ?ﬁﬂlz’&,
quam in Anglid, quoad fuccefionem_ bereditatis, eo quod baveditas ‘partibilis’ eff inter, bz "é'ff:'!“
-mafculos, ot temipore ciyies won extitit memoria Partibilis extitit, dominus rex non lzmﬁ', fgﬁ&z? '‘con-
Juctnds illa abiogelior, fejd*griﬁrlt biereditates remanéant partibiles inter onfimiles barvedes- ficut fier
confuevit, & fiat partitio illins ficut flor? confuervits (2) | o
Parceners per le ¢ 3?/}0??25’ , &c. "Well fayd Listleton, ¢ by the cuftome,” for.fors
ave parcencrs inrelpeét of the cuftome of the fee or inheritance, and not in refpet of their per-
fons, as daughters and fifters, &c. be. [A] Kt funt participes quafi partem capientes, . ra-

tione ipfins ret quer partibilis oft, et non ratione perfonarum, quee non funt quafi unus bares 85, ununt
corpus, fed dicerfi beeredes, ubi tenementum partibile eff inter plures cobaredes petentesy qui defeen-

dunt de codem flipite S femper folent dividi ab antiquo.

JTEM il y ad autre

particion quel eff
d auter  nature et
d auter forme que af-
cuns des partitons a-
vauntdits font. Sicome
home feifte de certain
terres en fee  fimple
ad iffue- deux files, et
[eigne eft-mary, et le

piere dona parcel de

ﬁ.r terres a le baron

ove [a file en frank-
mariage, of  morift

Jetfie de le remnant, le

Seét. 266;

ALfo there is another

partition which 1is
of another nature and
of another forme then
any of the partittons a-
{forefaid be. Asif a man
{eifed of certaine lands
in fee fimple hath iffue
two daughters; and the
eldeft 1s maried, and
the father giveth part
of his lands to the hui-
band with his daughter
in frankemariage, and
dyeth feifed of therem-
nant, the which rem-

DHONA j::zrt?c? ds
fes terres a

baron ove fa file eiz

frankmariage.

Here 1t appeareth, that
a gift 1n frankemarriage
may be made after mari-
age, as hath beetne fayd
in the chapter of fee

tayle. (3)

Le quel remnant
eft de pluzs gremder
value per an, &c.
Admit, thdat the lands gi-
ven I frankmariage are
of grcater value than the
lands defcended i1n fee
{imple, fhall the other fif-

ter have any remedy a-

-quel remmant eff de
pluis  greinder  value
per an que font les ter-
‘res  dones en frank-
mRariage.

gainft the donees? It 1s
plaine fhe fhall not; De-
caufe it 1s lawfull for a
man to difpofe of his own
fands at ug will and plea-
{ure,

nant 18 of a greater
yearly value then the
lands given 1n frank-
mariage.

Sect- 267,

[N this cafe, neither [N cel cafe, /le ba-

the hufband,nor wife, ron, nele feme, a-

fhall have any thing  wera riens purlour pur-

for their purpartie of partie, &'c. 1] This gifi

P f

the {aid remnant. un- 0 frankmariage fhall primg

11 ? hei Sfacie be intended a {ufhcient

lefs thﬂy Wil PUt therr advancement ; and ll}f:rcfuru

lands givcn 1N fl'ilﬂl{- the remnant fhall defcend to
mariage 1n hotchpot,
with theremnantof the

JO N el cafe, le ba-

ron, mne le jeme,
avera riens pur lour
purparric de e dit
pemnant, finon  que
15 vorlent mitter lour
terves dones en frank-
mariage en hotch-
pot ovefque e rem-

the other coparcencr, oncly
with rthis provifion 1 Jaw
racitd annexed, that 1f the do-

nees

(1) The gavelkind defeent of Tands in Treland was an incident to the cuftom of taniflry, anc
its principal in confequence of a folemn judgment againft the larter ina ©
is eaccllently reported by {ir John Davis, who was ntlnrm.-y-gunurul in Irel 1
of queen Anne, the policy of weakening the Roman Catholie imtereflin lreland was the u_nu‘lu_ M
of papills defeendible according to the gavelkind cuflom unlels the I|1C|rcunl“nrmcd within a limite
7. However now by an Lrifh latute of the prefent reign the defeent
the common law. Trilh Stat, of 17, & 18. G. 3. ¢, 49, [ v.—Lovd Coke, It poftig that,
except as to baftards remained in [reland, feems not to have been aware of the citfe ol rnnllly_y‘. |
refpedt was before that cate mare applicable to Wales than Treland 3 for the ftatule o alta eitee
the pahible defeent of lands there amongt males with an exception excluding hall
cvidence of confirmation of the Brehon law wjth fuch an ¢xception. Sec ant, 141, i wlic
tota] abolition ol llu:.l Brehon law, '

2) beeant, 175, b note 4. L
(( 3 )) e ant, ::.'i:. HeL nll‘n}ncc a5 Lo dower ex afen/¥ patris alter marriage F. No Bo 10, L,

afc of the fitth of Jamesthe Hirlt,

and at the time, fec D.'w._ Rep. 28,
of an Trfh flatute o m

of the lands of papilts is angamn reduced to
from his fuppoling that the Bre

- - N o
N o+ ...l-. A ...'l
=y :’;? f"l ’ a
* = - I . "

Vide {eft. 212,
* Sfat. Walliz,an. 12, E. 1.

[4] Bra. li. 5. fo. 428. Brit.
cap, 7% Flet. lib, 5. cap. g.

[:] 8. 11. 3. breve 880. 34 L.z,

naper obirt 15. adjudge 4. E. 3.
9. 10. Adl po1g. Vi, 1o kg,
48, & go. All 7. Bradlon 1th

. Yleta hib. 6. cap. 47

| an fuch fell to the ground with

For this cale, which
But in the reign

time, See Robinf. on Gavelk.

ndeed what he wniteas in_lhiu
in the next pnll’:u‘:u confitty

avdn, wherean § doubt whether there iy any
re Jord Colce himfelf takeg notice of a

9.
lol, 79. lib. 5. fo. 428, Brit. ca,

ake the lands

the conrfe of
hon law of partibility



Lib. 3. Cap. 2: - Of Parceners by Cuftome. Sect. 2674.

nees will put the land into gyt de lg terre ovef~ land - with her fifter.
hotchpot, then fhe fhall out of . B fiiling ‘And if th
the rerinant mike up her part zﬂEﬂlﬁef“: Z"/ff nt and 1 they will not
“f;l“ﬂli: o e dﬂngf-'%fﬁﬁ s ne woilent fayre, doe {o, then the young-
oe the frit acl, ana in the , . AV~
meane time the\ghﬂle fee fim- daﬂ?ﬂe‘f le P th-ﬁf(.’ P oet éft ma}’ hOId and OC_"
ple land defcends tothe other.  fener & occupier meme cupie the fame rem-
fjrl}'dﬁﬁ " ‘ﬁ;"““ﬁﬁit l’ﬁi: le remnande, 9 pren- nant, and take the pro-
- . ot 3 ¢ ¢ 1 .
donees fhall have nothing for dra a }Zg/ les p?‘gﬁﬁ fits OHEIy to her felfe.

e puptc ot e m sangflement.  E? il And it feemeth, that
luids given in ftankemariage Jfémble, que coft parol this word (botchpot )
In ﬁarzf.apa:this Eiﬁth;&d?lfrf; (h::JtChPOt) £_’/l1 en En- 1s 1n Engllfh 2 pud-
e e?;)reﬂy After in this glzﬂ;.a pudd{ng, car ding ; for in this pud-
chapter, (1) where he dire&t- ez #7¢/ pudding #'eft ding is not commonly

ly {aith, that the other fifter . ' . .
i{hall eater into the remnant, communement ﬂ?g‘/c" “n put one thmg alone,

and thegn to occupy to her C‘bt?/é’l‘ll?ff/f?/é’ﬁ?ﬁ’!ﬁ s IRES but one thing with
owne uie, unlefle the hu_{band 27 cb% O‘L'EﬁZfﬂ"ﬂH- Othef ‘l:hingS' together‘

‘and wife will put the lands gi- | iy
ven intrankmariage into bozco- rres flf’%’f enferz- And therefore 1t be-

pot. And hérewith agreeth ble,  Ef pur ceo i/ hooveth in this cale

Fict 2) who fuith, cum . - .
i n,?EﬁL t,_w_,;m.t_; do, qusd COVIERE el tiel cafe de to put the lands gi-

non tenctur peteati  yefpondere, mitter les terres dones ven in f l'ankemariagc
PR P . & . - . . 1

replicart poicrit a petente quod . , L
pradilf A, wenet guandam que les auters terres in hotchpot, if the hui-

Purten: 137 ﬂmrfmgffzm de comn- e hOtChpOt, ﬁ [6’ bﬂl’ld Elﬂd ‘,Vif'c W IH

munt hereditate, nec wult illnd o NS .
in partem pornere.  Ana here bﬂram&ﬁzjf”"ﬁ vorlent have any part 1n the

are three things (that I m:};y aver afcun part en /es other lands.
ipeake onco for all) to be qULers 1erres.

obferved. Firft, that in this _ o _
fpeciall cafe wherc rhere be two daughters, onc of them onely thall inhent the lands i fee

fimple. Sccondly, that in this cafc there licth no writ of partition ; becaute non tenent infimnd
&S pro. indivifo. Thirdly, it the parcener, to whom the _land In fee fimple dcﬂ:pn‘ded,- will
not put the lands in Jotchpot, then may the donees enter into the fee fimple lands, and hold
- - them 1n coparcenarie with her, | |
[4] Glanvil. lib. 7. cap. 5. Brac-  And it feemeth by our okl bookes, [#] that by the ancient law there was a kind of re-

tﬂ lb. “%, | . . - - - . . . * i
S fol. 6o. Feta Lib. ». forplance hereof concerning goods. Si autem poff debita dedulla, & poft deduclionem’ expen-

cap. 5- {4) Magna Carta cap. 18, , : T ) _
4. I'. N. B. znzﬂ. a. E. g 23, ﬁzr#m quee ﬂé’f@ﬂéﬂ‘atz’ ertenty id totuis, gfzud trnc ﬁfpwj‘ncrﬂ, dividatur in tres partes 5 quarnin kig

31- E. 3. Relp. 60. g1. AllL 14, pars relinquatyr pueris (3) fipueros habuerit defuncius, Sfecunda uxori fi fuperfies fuerity & de
27. K. 2. Detinew 17, E. 3. 17, tertid parte babeat teflator likeram difponendi facubtatenre Si auien: liberos non babeat, tunc me-
:i.t'h;:{i ”1‘33‘1'“;:';Lgbb'nﬁ;;uli; g dictas defuntlo, &S aliq medictas XOr $ _/f antem fine uxore decelferit ff&vr:'.r‘ c.r{'.ﬂ entibus, tunc medie-
¥ Lamb. £ o © tas defuncto, EST' alia medictas liberis tribuatur: fi auten jfuc uxore & liberisy tunc 1d totum 1{{:
b :f:?*] ’1‘ ' 11;9* 68. (Potk. 185 Funfo remanchit, Angd by the law betore the con‘quu_ﬁ it * was thus provided, ffve. guis incarid
A 19 B) five morte repenting fuerit inteflatus mortunsy dominus tamen nullam verum fuarum partem (prevter
eam qua jure debetur herioti nomine) fibi affumito, verum eas gudicio fuo nxori liberis & cogna-
| tione proxinmis jufle pro fno cuique jure difiribuito.
[/] Regift. 142. 34 E. 1. Detic But it appearceh by the Regifler, [1] and many of our bookes, that there muft be a cuftome
”E“ﬁb”' o LP ‘II;JG‘ 7-E. 421, glleged in fome county, &c. (3) to able the wife or children to the wiie e rationabili parte
‘Ef‘-l JSLSi(dm“l‘;ﬁiii IL) 3. bonorum 3 (0) and o hath it beenc rfziihl':'cd in parliament. [#] But fuch chnldren, as be reafon-
. 18, ably advinced by the father in his life time with any part of his goods, fhall have no further
part of his goods ; for the words of the writ be, wec. in witd pasris promoss frernut, (7) -

Note, the cuftome of London-is, that if the futher ndvance any of his children with any past
of his goods, that thatl bar them to demand any further part, unlefle the father under his hand
or in his tait will do expreflc and declare, that it was but in pare of advancement, (8) and then
that child fo partly advanced fhall put his part in betchpot with the exccutors and widow, (9)
and have a full third part of the ‘whole, accounting that which was formerly given unto him
as part thercof.  And this is that in cffect, which the civilians call collatio bonorum, (10) .

4

(1) Sce fefl, 268.

(2) Sce allo acc. F.N. B, 197, O.
(3) 'Though pueri more commaonly means bagg, yet it is plain, that here it comprehends children of bath fexes ; becaule af-

teewards Zberd is ufed for the fame purpole. The word is ufed in the fame farge fenfe in the weit o valimoabili parte bonoy w5 and
thercfore Fitzherbert obferves, that the fon and daughter may join in that writ, Fo N Boaz2. Co Alfo this large lenfe of puers
is warranted both by the application of the word in the Roman law, and by its daivation from the Greek word w7, which I's
mafculine or feminine according o the article before it. To this ¢ffeé Juitinian's Digell i the title de wevdorwm fgnificatione
prives the follawing extradt from the commentary of the Roman linwyer Julivs Paulps ou his famous predeceflor sabivue, Lacis
oppellndione ctions puelln fignificatur ¢ neun et feminas prierperasappeblant recéntes ex partu s et (irecd aaduy commnniter appeilatur.,
gee Dig. lib. so. tit, 16, leg. 163, and Menag. Jur, Civil, Ameenitates cap. 39. voce puerpera, where that learned French writer ex-
patintes on the ctymology of puer. 1 have been induced to give this explanation of the word puer by a cafe in our own law-
bookn, which actually turned upon the queltion, whether a danghter could take lands under that defeription, The eale arofe
on a remainder in a fettlement made by a mao on his rlt mavviage fudori puero of the hufband and the heirs of his body 3 and
this was decided by two judges againft one to intitle a danghter and only child of the firft marringe in preference to the fon of
a fecond. Dy, 237, b, However there fs o much earlier eafe on the confiyuélion of puerdy inwhich it wan interpreted to exclude
Jemalesi Tlob, 340 and the eafe there cited from 30, Al 47, & 0. E. 30270 Bue now indeed, when legal iilrtmones are o
unlverfilly exprefled in the Koglith tongue, it is not probuble, that any difpute fhould arifein our courts of jultice about the
tnterpretation of this Latin word, A¢ a2 %8s 0y o /o b en . 70087
: (4) The chapter of Flerais here referred to erronconfly, It thould he cap. 47,
‘“:1* (_5) The places, ufually named, as thofe in which the cuftomary divilion af perfonalty on a death prevailed and fo in favor of
. wite and children reltrained the tu[tnmvnt.':ry,puw::r ton third ar il muicty, dic thede s the provipee uI] Y o k, Lthe cily of [ondon,
and varions dubri tn of Walen,  Bue Bocee Jord Coke'a time feveral ftatutes have been made to remove thio reflraine in each of
. . thefe difterent places 3 and under thofe latutes the qodede of the perfonal cltate is now difpofeable by Taft will ij1 them through
P Bwe e A B e eland and \{’nlcn with this exception howeve,, that there i U no lante affecting cither the city of Chella™vhich s part of
Ml P hed u doesmednda 8" Mt yexception howeve,, that there s Lk no flatute afecting either the ity of CheRamvined i pirt o
, ', Al provinee of York, or fuch other places nat within that provinee or Loudon or Wales anmay have fuch a cnftom; though
ﬁ/l?‘/fﬁ.ﬂ';"‘,{"{r“f"{ﬁ‘.] thet ther b, el lace pen f : vl Vo W& . : 1, \ : NG
P GEURY? . M*“‘ iwenet there peany IIL‘I D acen, I am pncertin,  Sce for Lthe ]r}l\lll'LL'£l| York 4. oMo KoL & 3. S g, ol f.t-n’-
' ;r r N ..ﬂ““ ves O te o 18, and lor Wales 7. & 8, W38, Indeed 1 William Blackilone treata the teibimentary posser over per-
P00 8200wy A A" T0na) ellate ng now prevailing through a/f Vaoeplosd, 2, Blackil, Compu gth ed, gor. Bot it there be no aother ftatines thag thole
geg A0k ,'/"""' /4 he cites, being the Time as are before mentioned, Ttake thie ta be a ouflake fo tae aticalt as regardae the city of Chefter®® The
shad s nea s e i€l ey that both the eitfen of Yoik @E‘I Cheller were excepted in the g of W & Mooand that the a & 3. An, take nwaey the
e NIP I P Jﬁd,}fkﬂflﬂiﬂﬂ netothecuay of York only! As too the Qaturer, which luhjeét the euflom of dividingthe perfonal eftate ol deceated por-

aen g (UNE L0 the teltamentary power, do notl nnwmie ainy ljl.'u:u i bapland exeept London and the proviee of Yort, it tullows, Ilmll ”“;
PIN}

L f{‘;fff .r'.l -Fﬂ Ly
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Lib. 3. Of Parcenersby Cuftome. Selt. 268. .
. Et 3l femple-gue ceftparol (hotohpot) ¢ft-en Engtifh'a pud dingl, @4:";&‘

LitHeton both herg.and in other places fearcheth for the fignification of wrords, in all arts a™
thing moft neceflavy ; for ignoratis terminis (gnoratur &5 ars, - Videé for Liymologles, 264 93,
i19. 135,154, 704, 204, 234 e, : ~ o T T
Hﬂiﬁfﬂ or 'ﬁaiﬁw {5" an "old"Saxon woud, and fignificth {o inuch as Litlc¥on here
{peaks. And the-French ufe AoteHpot for a commixion of divers thi ugs together, It lﬁgnfﬁcth
lfr:;-c*mctaphoricully iu partem pofitio.  In Englifh we ufc to fay Ziﬂrzi‘r?adge’ in L'aﬁﬁbfg;-;lﬂgﬂ
ov wmifoellaucnn:. | CA

Vide Brit. cap. 72. 4. E. 3. 49,
6. E. 3. 30. 10. E. 3. 38. -24. L.
3. 27. ¥. N. B. o62. Regiit. g20.
Fleta hib. 6. ca. 47. (1) Mich. 20,
E. 1. coram wrege Herelord 1n
thelaun.

The refidueof this feGtion needeth no explication.

Se&k. 268.

JCT ceft terme (botchpot) neft

Sforfque un terme fimili-
tudinarie, & eﬁ a -tant adire,
ceflafeavorr, de milter les terres
en frankmarriage & les auters
terres en fee fimple enfemble 5 &
cco eff a tiel entent de conufier le
oalue de- touts les terres, s. de
les terres domes en jrankmar-
riage, &3 de le remnant que ne fue-
ront dones, & donques pariition

ferrafair en le forme que en uift.

Sicome, mittomus gue bome fort
Sfetfie de 30 acres de terre en
fee fimple, chefeun acre de va-
due de 12.d. per an.
iffue deus: files, & lune ¢ft covert
de baron, & le prer dona 10 acres
de. les 30 acres a le baron ove
[a file en frankmarriage, & mo-
ruff feifie de le remnant, donques
Uauter foer entra en le remnant,
5. en les 20 acres, & cux occu-
picraa fon ufe demefie, fi non gue
Je baron et fa _feme voile mitier
les 10 acres dones en franke-
marriage, ove les 20 acres en
botchpet, ceflafcavolr,  enfeim-
Lle s G donque quant le value de
chefeun acre ofl conis, coflafea-
wour que chefeun acre Vel per
an, & eff affefle ou enter eux
agree, que chefeun acre vanlt per
an 12 d. donques le partition

(1) Tlis reference to Fleta s wrong.

& que il ad

AND this tearme (hotchpor) is
but a tearme fimilitudinary, &

1s as much to {ay, as to put the lands
in frankmariage and the other lands
in fee imple together ; and this as
for this intent, to know the value
of all the lands f£z. of the lands
given in frankmarriage, and of the
remnant which were not given, and
then partition fthall be made inform
following. As, put the cafe that
a man be feifed of g0 acres of land
in fee fimple, every acre of the
value of 12 pence by -the yeare,
and that he hath iffue two daugh-=
ters, and the one is covert ba-
ron, and the father gives ten acres
of the 70 acres to the hufband
with the daughter in {rankmar-
riage, and dveth feifed of the rem-
nant, then the other fifter fhall
enter into the remnant, v7z. 1at0
the 20 acres, and f{hall occupie
them to her owne ufe, unletle the
hufband and his wife will put the
10 acres given in  frankmariage,
with the 2o acres in hetchpot,
that is to fay, together; and then
when the value of everic acre 1s
knowne, to wit, what every acre
valucth by the year, and 1s aflefied
or agreed between them, that every
acre is worth by the yeare 12
pence, then the partition fhall be
ferra

It Mhould be Wb, 5, cap. 9. 314

ol W

e —— e &

#—-H-I—--..

local cuflom of any other part of Fugland on this fubjet s
oJdd here, that thoogh the telamentary power is thus oxtended over the w
London ov the provinee of York or within any partof Wales,
yale, there heng a (pecial provifion to fave them and all othe
foual clliates of intellates, Seeaz. & 23.Cha, 2

9 ') i“ l‘rlrti

,Ce 10, See lurther as

not diturhed by any ftatutory provifion,
hole perfonalty notwithftanding the cuftoms within
vel in the cafe of anintetacy the ctlloms of thole places Rill upe-
v peenliar cultoms in the flatute of Cha. 2. for diftuibuting the per-
to the flatutes about thele cultoms in the latter pot of note

It now only remains to

(¢) la Swinburnc on el uments there s a curious differtation explaining the cullom of the provinee of Yok iorelpeét to filial

ortions 3 at in the courtg of ity the gueflion,
Rl.ll:lc part of Swinburne i not in the fifl edition 3 hut was nfierwards added by him,

ehe latter editions of his book 3 thele beayg fnll of enlargements connng {1

from Swinbwine'sownwo k.

tefpedt 1o law < hookd, 1t pecubiarly inconvenient, the weight and a
T'o Swinbuine on ths fubjed
edly nttempted to gve the refult of every thing _ |
0) Ace. 2. Infl. 33, But in thes point fome of groat redpedct dillor Dom latd Coke,

the diftribution, which excludes the te

ol the athor.

(0)

o rationabili parte boavrnm cantends, that

smojety olthe porlonal ellare, wasn histime the

i, 1leda followed by Swinburne in the lame idea,
that the general law wag t

who cites Fineh's law o prove,
of Charley the tiif,

However i jullice Blackfione

flatcs, that
¢

what (urt of advancoment (habl exclude achildy is conlidered at large.
wile an to many additions in
owm athers, but printed without diferimipating them
‘This nanner of treating authors in few editions is ever difftisfdtory and wnjuflifiable ; but
nhovity of thefe (b much tlt:j)t:mlmg on the charadier
Cadd the title quile io dr. Duren’s loeleft Law, in the coyrfe ol which it s learn s
ta be met with on the fut jed i Swinburme’s book or vlfewhere.

Fitzherbert tn his commentary op the writ
tamentary powgr from ope third or oue
aeneral 1aw of the 1ad, and therdore needed not a fpecial cullpm ta fupport
and cven by our rcat modern commentator on the law of Lopland,
aken to he as reprefented by Fitzheybert an late av the reipn
sbout this period the general b fnlenfibly changed ¢ whicl

It is othes

This va-

amountu



Lib: 3.

Cap. 2

ferra fait en tiel forme, coffafca-

voir. de baron & [, feme averont
ouftre Jes: 10 acres dones a eux

en., frapkmarriage:, 5. acres en

feveraltie de les 2dvacres, & [au-

L

Braft. 1ib. 2. fol. 74, Iib. 5. f:::ul.
428. Brit, cap. 72. and Fletalib.

0. ca. 47- 4 E. 3 40. 10, E3_ 37
[7] 10. E. 3. 37. 10. AllL 14. 4

E.3. 49.
[e] 2g. Afl. 23. (Ant. 16g. b.)

(Hob, 10.)

ter foer avera le remnant, s. 15§
acres de les 20 acres pur Ja pur-
partie, iffint que accomptant les
10:acres que le baron & [a feme
ount per le dome en jfrankmar-
riage, ef les auters 5§ acres de
les 20 acres, le baron ef fa feme
ont autant en annual value que
lauter foer ad.

A

Of Parceners by Cuftome. Sect. 269!

made 1n this manner, o7z. the
hufband and wife thall have be-
fides the 10acres given to them in
frankmariage. § acres in -feveral-
tie of the 20 acres, and the other
fifter fhall have the remnant, /2.
15 acres of the 2o acres for her
purpartie, {o as accounting the 10
acres which the baron and fem
have by the gift 1n frankmariage,
and the other § acres of the 20
acres, the huifband and wife have
as much 1in yearly value as- the

other fifter. | |

N D herewith in exprefle tcarmes agrecth Bracfon, Britton, and Fleta, and all the
bookes abovefaid and many others. And it 1s worthy the obfervation [ ] that after this

putting into hotchpot, and partition made, the lands given in frankmariage are become as the
other lands which defcended from the common anceftor, and of thefe lands if the be impleaded
[0] {he {fhall have aide of the other parcener as if the fame lands had defcended. (1) So the
coparcener that hath a rent granted to her for owelty of partition, as 1s aforefaid, hath the

rent, as if it had defeended to her from the common anceftor,

Sedt.

FET ifint touts foits fur tiel

partition les terres dones
en frankmarriage demurgent a
les donees &S a lour heires [olon-
que le forme de le dome: car fi
lauter parcener avergit riens
de ceo que eft done en frank-
marriage, de ceo enfucroit en-
convenience & chofe. encounter
reafon, que la ley we woit fiuf-
Jer. Etlacaufe, pur que les ter-
res dones en frankmarriage
Serront mis en hotchpot, eff ceo.
Qitant home done terres ou tene-
ments on  frankmarriage ove
Ja file ou ove auter cofin, il eff
entendus per la ley, que tiwl do-
ne fait per tiel parol (frank-
marriage) eft un avancement, &
pur avaencement de fa file ou de
Jon auter cofin, & nofincment

269.

A ND {o alwaies upon fuch parti-
tion the lands given in frank-
marriage remaine to the donees
and to their heires according to
the forme of the gift: for if the
other parcener thould have any of
that which is given in frankmar-
riage, of this would enfue an in-
convenience and a thing againft
reafon, which the law will not
{fuffer. And the reafon, why the
lands given in frankmariage {hal
bee putin hotchpot,is this, When
a man giveth lands or tenements
in frankmariage with his daugh-
ter, or with his other coufin, it
1s intended by the law, that fuch
gift made by this word (frankma-
riage) is an advancement, and for
advancement of his daughter, or
of his coulfin, and namely when
gzmm‘

(1) Secant. 174, b, contra astogift intail to a daughter not being in frankmarriage.

—

e i —

amounts to an admiflion that lord Coke’s doélrine of the neceflity of a fpecial cufllam for the rationabili parte bonorum became

perfe@ly eftabhihed within a few years after his advancing ity and that this was fo without the aid of any flatute,

It 1s obleive

able alfo, that mr jultice Blackflone copfiders Bracton and Fleta as clear authoritics againft lovd Coke. BDut mr, Somner, whofe
very leammed and extended difeullion of this fubject feems to have efcaped the author of the Commentaries, though not inclined

to an intite agreement with lord Coke, citea various paffages of Lthe fame ancient authors, from which it appears, that their
writings in this refpect ave contradiétory.  Sce in Somn. Gavelk ga, a differtation on the queltion, avbether the qurit n
RATIONABILI PARTE BONORUM aquas by the common laaw or by cuffon,  Nov iw it a llight teftimony of its being lettled law in
lord Coke's time not to allow of the wnit e rationabili parte bonorum withoul a fpecial cuftom, that me. Somner, whofe
book before cited was finifhed as early as 1647 though not publifhed till the reftoration, obferves on the order of partition under
this writ, that it was thens and that not lately, antiquated and vanifhed out of ufe in Kent and other counties, furviving only in
the province of York and fome few cities,

(75 What under the cuftom of the province of York ought to be deemed a reafonable advancement (uflicient to bar the right
to u filial portion, is largely difconrfed uponin Swinburne on Teftaments part 3. fefl, 8. For the cafes fince Swinbuine’s time,
fee g, Calt Abris6o, 161« 110 Vin, Abro xofe Bun’s Ecelefl L, tit. auilly,

(8) My, Somner writes doubtfully on the preceding doélrine, and makes it queftionable, whether the child advanced may
not waive hia former portion and c¢leét to take benelit of the cuftomary partition in the way of hotchpot, Somn. Gavelk. gr.
By others the dodtrine s ablolutely denied in another form, by infifling, that the advancement mufl be ¢qual to the cultomary
fharej and that, if the child advanged ean prove the advancement to be lefh, then fuch child on the terms of throwing the ad-
vancement into hotehpot g Intitled ta the benefit of the cuftomnry l)ﬂl'litim:, notwithftanding any declaration of the fatherto the
contrary, Green's Priv. Lond. §3. 3. But ina cafe before lord chancellor Somers, the mayor and aldermen of London certift-
ed the cuftom Interma not Whﬂ]ly Ilgrccin{: either with lord Coke or with the differences from him before flated,  According ro

)

this certificate, though the advancement fhall not be ¢qual to the cuftomary fhare at the father's deceade, yet the child fo ad-
vanced



Lib. 3. Of ParcenersbyCuftome. Sect. 270,271, 178
quant le donor et fes beyres n'a- the donor and his heires fhall
wveront afcun rent ne fervice de have no rent nor fervice of them
eux, finon que [oit: fealty, tangue but fealtieuntill the fourthdegree (ant.23. )
le quart degree foit paffe, &c. FEr be paft(1). And for this caufe the
pur tiel caufe la ley eft, que el a- law is, that {he fhall have nothing
wera riens de les auters terres of the other lands or tenements
ou tenements difcendus a ['auter defcended to the other parcener,
parcener, &c. finon que el wvoile &c. unlefle fhee will put the lands:
mitter les terres domes en frank- given in frankmariage in hotch-
mariage en hotchpot, come eff pot, asis {aid. And if {he will not
dit. Et [ el ne voille mitter les put the lands given in frankma-
terres domes en frankmariage riage in hotchpot, then fhe thall
en hotchpot, donque el navera have nothing of the remnant, be-
riens del remnant, pur ceo que caufe it fhall be intended by the
ferra entendu per la ley, que el ¢ft law, that fhee is {ufliciently ad-
Sfufficientment avance, a que a- vanced, to which advancement
vancement el foy agree & luy ti- {hee agreeth and holds her {felfe

et confent. content.

DE ceo enfucrot enconventence & chofe encounter reaforn que la ley ne

voet fuffer. .
.‘.:2_:;::::{2 r_‘/z! pconveniens ant contra rationen noN }"Prm{ N f:/f Y f{‘g{.‘. Hereby 1t appeurcth, Regula,
as it hath beene often noted, [o] that an argument ab iuconvenientt ant ab eo quod ¢ff contra (0] Vid. fclt. 138. 139. 231. 440.

' 0} q4o. AllL 27,
Tanque le quart degree foit paffe, Sc. Here by . [} 40. ALl 27

Jrerh : is 1mplyed how the {(Ant 23.b.)
degrees fhall be accounted, whereof fufhcient hath becne {aid before.

Scét 2o,
Set. 270.

AFESME iz Iy ¢of 'T'HE fame law 1s

Y thefe three &c. 1n

perenter  les
beires de les donees
en frankmariage, et
les auters parceners,
Gc. fi les donees en
[frankmariage deviont
devant lour auncefter,
ou devant ticl parti-
tion, Sc. quant a mit-

between the heirs
of thedoneesinfrank-
mariage, & the other
parceners, &c. if the
donees in frankmari-
age die before their
anceftor, or before
fuch partition, &c. as
to put in hotchpot,

this {ection is imphed,
that if either the donces dye
before the anceftor, or {ur-
vive the anceftor and die
before fuch a partition, or
if the donees and all the
parceners  die betore fuch
partition upon the putting
into hotchpot, their iffucs
{hall have the fume bene-
fit to put the lands into hotch-
pot ; for that benefit 1s herit-
able, and defcendible to the
iffucs.

ter en botchpot, &c.  &c.

Seét. 271.
(Ontinue, &c. By

thts e, 13 to be un-
durﬂuud, that before the -

tute it was a fee fimple, and
fince

AND notc, that gifts

in frankmarriage
were by the common

D T  nota,  que
doncs en frank-
mariage fucront  per

(1) See ant. 2r. b,

—_ L T Pl

vanced thall be excluded from any further part of the coflomary cftate, unlefs the father fhall by his lafl will or fome other
writing figned with his vame or mark dgglare the value of fuch advancement, in which cafe the child advanced, bringing the ad-
vineement into hotchpat, fhally notwithftanding the {a orTs declaration of having fully advanced the child, bave as much more
s will make the advancement a full cuflomary thare, ‘This eertificate was conflidered by lord Somers as conclulive of the
queflion 3 and han been fince veferred to hy lord chancellor Hardwicke, as fettling the point. See the cale (J!: Clut{u v, Box in
1. Lo Raym, 484, & 1. Eq. Cafs Abr, 154, 10 which latter hook the certificate from the eity ia given atlength. Seeaifo lord I_'I-'ll‘tl-
wicke's wordy in 1. Vel 16, and thole of Fortefene matter of the volla in 3. Atk. 4¢. Being therefore taken as the rule of _lnturu
decifion, the certificate demands particularattention,  The refult with refped to its operation upon the feveral ideas, which, ae
is before Nated, have prevailed concerning this paint of the enftom, may he thus Rated.—Mr, Somuner's notion, ot a general Nght
of cle@ion in the child advanced to wailve hisadvancement and elaim the cuftomary fhare, feemsto fall to the ground i “IFI'L!
being no eledtion, except where the father under his hand adcertaing the advancement by confefling what its vnlm{ was, and being
Cy adeertained it can be proved to be lefs than what the cuflom gives.—The opinion, thar the advanced child 10 univerfally at
)-herty to prove his cuftomary fhare greater than the advancement and fo intitle himfelf'to the benelit of the entitomary partition,
{i et to G ¢ beenule ehe terms of the certificate appear to admit no other evidence to afeertain what the vatue of the advance-
ment was, than the father’s hand-writing, though it muft be confefled, that excluding other evidence s fcavce to be fatig.
CaYorily acconnted for, unlefs the common realon of the difliculty of taking an account of fuch advancements (hall be deemned

a fuflicient one.~Aas to lord Coke’s reprefentation of the cnflom, this alfty receives fome (]un]il‘icnlinn from the lwfnrunwntjnl‘lu::l
cernlicate s fur, though it leaven him perfeély right, where the fatheria filent about the advancement§ yet it crofita lord Colke'a
opinion of the efiedl of the father's declaving the advancement to be 1 full, and makes fuch declaration inoperative wher the

sdvancement admitted by the father’s hand-writing is not aflually tull and adequate. (o) 11
() ere

. e i
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Lab. 3. Cap.2. Of Parcenersby Cuftome. Sect.272,273.

e H : fince the ftatutca fec tatle. Do, Jg. compnon.- Joy -de~ law efore the  fla-
12. o Ao e Q1+ v 4 N H H . '
[g 4 11. 3. E. 3 as itls tyue, that [g] the g want e flatute. .de tpteof Weldkm.fecpnd,.

Gard. 116, - doe - coptinue .(as our :iauthor

here. faith) "but ,not.the.c.ftatcsq,i; Weﬂmzrgﬂer ﬁﬁaﬂ(/, .,..allld 'hav.e beene al-

(Ant. 21.2.) _ oftate i ol 3. as at : . .
“ f:;gélz;;é}lﬁ:etlfsviiliﬁgceimptert €L gouriemps }‘JZ!ZJ":ﬁd waies fince ufed and

our author here {aith, that fuch 5, | .
gifts ‘have ‘beene alwaies fince -
ufed -and continued, yct now they be almoft grawneout of ufe, and ferve .now princi-

pally for moote.cafes and queflions in law that thexeuponwere.wont to rife.

Bedt, 272, '_

HE lands given IT.EM, t1el mitter en A LSO, Auchputting in
in  frankmari- _ .

age and -the lands botehpot, $9c. eft lou hotclipot, &ec.- s,

m fee fimple mult Joo guters terres ou ze- where the other lands or

move fr one and .
the fame. anceftor, HEMERLs que ne fueront tenements which were

for the Jands given dones en jfrankmariage notgiven in frankmariage

in 'ﬁ;i‘};fii““‘if*’? o defcendont de les donors defcend from the donors
advancement  ac- €% frankmariage tant- 1n frankmariage only; for

counted 1 law, as Lloment s car files terres if the lands fhall defcend

i hath beene faid (1), ~ .
a5 if the fame (hﬂ)d defcenderont ales filesper to the daughters by the

y ?cfccm\ﬂd fftf_om _t}w le prer le donor, ou per le father of the donor, or by
y i { W .
']t dod fitod of the #rere le domory ou per e the mother of the do-
- fee fimple lands, jfrerelpdonorouauteran- nor, or by the brother of
B and there is no rea- : . J s

Dy aore 8 o M ceflor, et nemy per le do- the donor or other ancef-

donec of her full 7207,$5c. laauterment ¢ff, ter, & not by the donor,
part of the fec im- ppp o #70/ cas el, a quel/ &c. there 1t is otherwife ;
ple lands that de- . ] : .
foended from ano- 226l dome en framkmari- for in fuch cafe, fhee, to
ther anceflor from  ggeeff fait,avera fapart, whom fuch gift in frank-
whom fhee had no O1Re [ tiel dos . is-made. {hal hav
fach advancement, J26OME 1tl ore en  mariage 1s1made, fhal have
SJrantmarriage wft efle - her part, as if no gift in
1: Nemy per le fait, pur ceo que el ne frankmariage had heens
,,L; donor, &¢. Here fuit avance per enx, ¢, made, becaufe that {he was

.‘ | (e,  implieth no ~,; . 0 -
F' more but that donor cins P er un dZ[l‘Ef_, C§6‘. not EldVﬂ.I‘lCBd b.Y them?

that made the gift of | &L, but by another, &c.

frankmariage. The
ather two {F'c. 1 this {ection need no explanation,

Sect. 2713.
b fefionand = FTEM, fi bome feifie A LSO if a man be feifed

the e, heres
in fome have gather- de 30 acres de terre of 30 acres of land
cd, that the valucof - chefeun acre de ovel an- everie acre of equall annu-
the Lnds fhall be / / : P . e
accounted as they 7%at value, eant iffue all value, and have iflue
were at the time  deux files come eff avant- two daughters as afore-
ob the gt in gie ot dona 15 acres de faid, and giveth 15 acres

Ad/,

e e oyl b gl W - r-_-
. -
i

n—_m

(1) Ant. 177. D,

ﬂ-‘m bl | L
T —— i m—

(9) Here lord Coke extends the putting into horehpot fo as to make it for the benelit hoth of the exccutors in relpedt of the
teftamentary thivd and of the wife for her third part, Bot Salkeld reports it as the opinion of fir Edward No) they, that the
cuftom requires the advanced fhare tobe hrought into hotehpot for the benefit of orher children only 3 and therefore that in cafe
ol there bring no other child befjdes the advanced one, fuch child Mall have hic Tl orphan’s part without any regard to what hag

o st S he been already ruquivutl. Salk. 4267 See luvcher concerning thic cuftomof London a :ﬁlbutlrlb i Jullification of it in 2, Stow’s Smv.
DN 5 2 Yarv o2 7% of Lond. Strype u‘ud. ‘Df 1720, ﬁrfl {\mwnd. Gr. and the Itatpi,u of 1v. G, 1. C, 18, Tor the c:xﬁ:u_nu the cuttom and the ftatute of
o~ 11, G. 1. concerning ity fee L. Caf, Abr. 150, to 160, the title cnflom of London in New Abr. Viner's Abr. and 1. Eq. Caf. Al
Vo7 g Com, Digs tit. guardian G, 2. and the conting in Jame part, and Burn’s Weel. L. tie quitfse. Add to thel Mareh, 107. Forrell,
t 130. Barnned, Ch, Rep. g10. 2+ Atk, 43+ 523, 64, and 3. Ak, arz, 636, Bee allo Flet, 1, 2. P. 125.~Nte, that thouch the
11, G r. e 18 enables making a will ol the whole perfonally notwithflanding the cultom, yet thisis with the exeeption of {i cemuen
agreeing by writing upon ov in conlideration of magringe or otherwife to be fubjedl 1o the cuftom. I tiis 1eipecl thorefore
there is a diflerence in the lorm of the flatute allevation of the cuftom as to London and the alteration a4 to Wales and the
wovince of York, the ftatutes as co thele two latter not pr(wia:llng {or nn agrcement to ahide by the cuflom,. DPerl ipd however
ft may be doubted, whether an exprefs provifion way necellary to ereate fch an exception 3 but on thiv poant 1 do not mean

to ofler any opinion,

(10) 8ce on the collation of goods Dige libe 37, tit, 6. 1. Dom, Civ. L. by Stral, 687.—The Romar 11w g refped@ 1o the
collation of goods deferves the particular attention of the Eoglith lawyer as our atute tor difltbution ol (he perton 4 eftae
of inteflates containg a like provilion to prevent children advaneed in the lite-time of the inteNate tram having doubl, pottions,
which was apparently borrowed in fome degree lrom the eo/latio banorum, and may therefore beonlides abily anflucniced i the con.
flrultion by the rules of the Roman law and the dodirine of the clvitinus on that title, See a5, & 21, Ch. 2. co1u § 2. Fonett,
276. Sce alfo for the caleo in general on this part of the fasute of diftribution, i Vin, Abr, iy, 4, Cum, Dag. 1ge. Con
tinvation of fame book 176. and L. Cal, Abr, 248,




Lib. 3. Of Parceners by C‘uﬁqr_ne. Seét. 343,

ceo ale baron ove fa file

erz frankmarriage, mo-
ruft [eifie de les auters
1 g acres, en ceftcafel au-
ter foer avera les 15 a-

cres iffint difcendus aluy

hereof to the Hufband
with bis daughter in frank-
mariage, and dies feifed of
the other 15 acres, in this

cafe the other fifter thall”

Have the 71 5 acres fo de-

frankmariage:
it is clear, that the
vdalue fhall bee ac-
counted as it was
at the time of the
partitiort ; for if the
dorior  "putchafe
moie land after the
gift, or it the land

But

{cended to her alone, and
the hufband and wife fhall

given in frankma- .

sle. et e baron et [a feme
v/al ? ff riage be by the adt

ne mitteront en tiel cas

les 15 acres a eux dones
¢z frankmarriage  en
bhotchpot 5 pur ceo que
Jes temements dones en
frankmarriage font de
oty grand et de bone an-
nual value come les au-
ters terres difcendus, .
Car f les terres dones en
[frankmarriage font de
tant egal annual. vd/m},;
gue le. remnant Jont, ou
dé pluis value, en wvaine
el a nul entent t1elx té-
nements dones en_frank-
marriage [erra mis et
botchpot, & c. pur ceo que
el ne poit ricns aver de
les auters terres d:ﬁm-
dus, &, car fi el averoif
afcun parcel de les terie-
ments difcendus, donques
el avera pluis de annual
valne que fa_foer &Sc. que
ez ley ne vott, Sc. Et fi-
come eft parle en les vafes
gvantdits de deux filds
ot de deusxe parceners; en
nefine le maner ¢ft en
[emblable cas, [ou Sfont
plufors foers ou plufors
parceners, folonque ceoque
e cale$S le matter efi S,

not in this cafe put the 15
acres givenn to them in
frankmariage into hotch-
pot, becaufe the tenements
given in frankmariage are
of as great and goad year-
ly value as the other lands
defcended, &c. Forif the
lands given in frankmariage
bee of equall or of more
yearely value then the
remnant, i vaine and to
no purpofe fhall fuch tene-
ments given In frankmari-
age bee put in hotchpot,
&c. for that the cannot
have any of the other lands
defcended, &c. forif fhee
fhould have any parcell of
the lands defcended, then
{lie {hall have morein year-
ly value then her fifter,&c.
which the law will not,
&c. And as 1t 1s fpoken in
the cafes aforefaid of two
daughters orof two parce-
ners; in the {fame manner
it 1s 1n the like cafe, where
there are.more fifters or
more parceners, according
as the cafe and matter 1s,

&c.
o

L

of God decayed in
value, or -if the
remnantof the lands
1n fee fimple be imh-
proved after the
gitt, or ¢ conwverfo,
the law fthall ad-
judge of the value
as 1t was at the
time of the pyr-
tition, (unlefle it
bce by the proper
aét or default of
the partics) as hath
beene faid  betore
in  the  former
chapter. And {(Ome
have colleted up-
on this {eftion,
that the reverfion
i fee of the lands
giveh in  frank-
mariage fhall only
defcend to the do-
nee; for otherwife
the otlier fifter il
have more benefit
then  the donee,
which fhould bee
againft the .reafon
of our author.

In waine &
a nyl entent,
&e. For 1t 1s a

maxime in law, Jea
non preceipif innttlia,
quia  inutilis labor

Sulrus,

- Sed,

(Ant. 32, a, :y:,“a,j

Regula. Vid. {e&.
lib. 5. {0, &,

04- 578,



-Lib. 3. Cap. 2.. Of Parcenersby Cuftome. Seétiiz4, 275, 276,

Sect. 274.

F T e afcavoir, que tirres ou A NDitis'to be underftood, that
" .ténements dones en jfrank- lands or tenements given in
mariage ne ferra mife én hotch- frankmariage fhall not bee putin
pot, . jorfque ou terrés difcende en hotchpot, but where lands defcend
Jee fimple s car de terre difcendus infee fimple; for of lands defcen-
en fee taile partition ferra faiz, déd in fee taile partition fhall be
ficome nul tiel dome en frankma- made, as if no {uch gift in franke-
riage uft efte fait. mariage had beene made.

a1, Afl. pl 14. FOR of lands intailed the donee in frankmarriage fhall have as much part as the other co-
parcener, becaufe, over and befides the land given in frankmanage, the iffue in taile
claimeth per formam doni, and both of the parceners muft equally inhent by force of the gift,

&S woluntas donatoris ES¢. aé/}rwﬂ#r.
5

(Aunt. 192 b.)

Sect. 275,

JTEM nuls terres ferra mife A LSO no lands {hall bee put in

 enhotchpot ove auters, finon botchpot with other lands, but
terres que fueront dome en frank- lands given in frankmariage on-
mariage tant [olement: car fi ly: forif a woman have any other
afcun jfeme ad afcuns auters ter- lands or tenements by any other
res ou temements per afcun auter giftintaile,fhe fhal never putfuch
done en le tayle, el ne unques mit- lands {o given in botchpot, but fhe
tera tiel terreiffint dome en hotch- fhal haveher purparty of the rem-
pot, mes ¢/ avera fa purpartie nant defcended, &c. (videlicet) ds
de le remnant difcendus, Sc. fei/i- much as the other parcener thall
cet a tant que lauter parcener have of the {ame remnant.

avera de l¢ mefme remnant.

13- E. 2. tit. taile 26. 6. E. g, FOR if the anceftor infeoffeth one of his daughters of part of his land, or purchafe lands to
30 h. 2. E. 3- 49. 50. him and her, and their heires, or giveth to her part of his lands in taile fpeciall or ge-
nerall, fhe notwithitanding this thall have a full part in the remnant of the lands in fec
fimple ; for the benefit of putting &c. mnto botchpor 1s onely appropriated to a gift in frank-
o mariage, (quia maritagivm cadit in partem) which fhall be (as s aforefaid) accounied as par-

Beadl. li. e- k0. 77, cell of her advancement.

Se&. 27*64

JTEM un auter pariition poet A LSO another partition may be

efire fait enter parceners, made betweene parceners,
gue wvarwaft de les  partitions which varieth from the parti-
avantdits. Sicome y font trows, tions aforefaid. As if there bee
parceners, & le puifne voet aver three parceners, and the youngeft
partitin, & les auters deux ne will have partition, and the other
votllont, mes woilent tener en two will not,but will hold in par-

parcenarte ceo que a cux affi= cenarie thatwhich to them belon-
crt
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ert fansparticion, en cefte cafe, f; un
part foit alot en feveralty al puifne
Joer folonque ceo que el doit aver,
donques les auters porent temer. le
remhant en parcenarie, & occu-
pier en common fans partition fi
els votlent, & tiel partition off af-
fets bone. Et fi apres Ieigne ou
le mulnes parcener woile fayre
partition inter eux de ceo que
ils teignont, ils potent ceo bien
Saire quant a eux plefi. Mes
{ou partition ferra fait per force
de briefe de partitione facienda,
la auterment eff 5 car la covient,
que chefcun  parcener avera jfa
part en_feveraltie, &c.

Pluis ferra dit des parceners
en l¢ chapter de Joyntenants, &
auxy en le chapter de Tenants in
Common.

geth, without partition, in this
cafe 1f one part be allotted in feve-
ralty ‘to the youngeft fifter, accor-
ding to that which fhee.ought to
have,then the others may hold the
remnant in parceharie, and occupy
in common without partition; if
they will, and fuch partition- is
good enough, And if afterwards
the eldeft or middle parcener will
make partition betweene them of
that which they hold, they may
well do this when they pleafe. But
where partition thall be made by
force of a writ of partitione faci-
endd, thereitisotherwife ; forthere
it behoveth, that every parcener
have her part in {everaltie, &c.

More fhall be faid of parceners
in the chapter of Joyntenants, and
alfo in the chapter of Tenants in
Common.

ERE it is to be obferved, that this partition is good by confent, for cenfenfus rollit 24- H. 3. tit. Puriic. 10,

errorem 3 but if it be by the king’s writ, then cveric parcener muit have his part, And
here you may fee that woduslS onwentio wincunt legeann,

Regula,

En ﬁwm/z‘ze, E5c.  Here by this (e, 15 implied another kind of feveraltic than
our author hath mentioned ; and that 15, that the one parcenct thall have the land n feveral-
tie from the feaft of Eafter until the gule of Auguft, (that 15, the firft of Auguft) and the other
in feveraltic from thence untill the fealt of Eatter, or the hike, (& fre alternis wicibus to them
and their heires 7z perpetnum, whereof fufficient hath beene poken before, (1)

Cap. 3. Of Joyntenants,  Sect. 277.

Oyntenants  font, JOyntenantsare,asif ‘H"HIS agrecth not  with Brafl. 1. 4. fo. 262, (3) Brit ca.

the Ul‘igiﬂﬂl, (2) for 5. & fo. 112, Fier. Libs. 9 cn 4.

Sficome  bote feifie

:'-'1 nl:‘.’.ll‘l bce f@ifed Of. it ﬂl()ll]l.l b{:{:, j‘ﬂ}rﬂfﬂﬂﬂﬂfj 10. & Ih ﬁ- Eﬂ-¢l

de  cortatnes  terres certaine lands or te- fow, fieome bome” feifie  de 5%

cortaine terres o tenements, €Sc.

, > o _
ol ft’ﬂﬂ{ﬂﬁ’ﬂﬂﬂ C)Fu l]elneI]tS, &Cn ﬂnd in ESI ont f?{/}'?ﬁu {JE'HJ', TH f}"ﬂ.f'.f,
& enfeoffe deux, trous, feoffeth two, three, ox guater, ou plufors, a aver

quater, ou plfors, a foure,or more,tohave

S tener a enx & o lour heires,
ou lefla a cux pur terme de

aver & tener a eux and to hold to them 1, i on pur terme dauter
pur term de loui vics, forterm of theirlives, wie per jorce de guel foofi-

oupurtermed autervie, or for terme of ano-

ment ou leafe, €'c. The crror
may cafily bee perceived by

per ‘]‘(‘)f‘(.‘(? de g?r’{,’/ ]‘2’0#- ther's ]ifﬂ, by force of that which is in print, .

“ by force of which feofliment

nent ou {Uq/i’ Mr-/&ﬂf./éj_ WhiCh feoﬁ'cmcnt of or leafe,"sec. ergothere mull

(1) Ant. 4. a. and 165, a.

(2) Notwithitanding lord Coke's cenfure of the text here, it agvees with the

be

iy

{

f:ﬂfﬂ.liu Abr,

edition by L. & M. northe Rohap one having any of the worde added by lord Coke, except e before enfeoffe. Bt 1 think thaty,
his addition feems requifite to the fenfe intended to be conveyed by Littleton, as well Loy the :::::llnn afligned by lord Coke, o
heeaule otherwile Litteton's defeription of jointenancy might be confirued to cxclude an eftate in foey which certainly could no

he hiv intention,
vl primted.
cition ot 134y,

(4) 1 take this relerence to Braflon to he erroneous,

Probably thercfore the omiffion of an eflate in fee waa an errorin the manuleript from which Littleton wag
‘The addition of an cltate in fee to Littleton’s defeription of jointenancy was {irll introduced by Rallell in his

which § was firlt led to obferve by a note T was favoured with from mr, jullice Blackftone.
But in fol. 28, a. of Bra@ton there is a chapter, which connedts with

...-—-/;’ - ’ "F?"’ s
d 1'-""’"‘:' ‘_ﬂ' g
IV 2

97

“z
I

]

A

74
print of the two carlicft editiong, neither thc? %ﬁ/ ;?.— oy

)
i
7 g 7 ﬂ/-—-

AN .

Littleton’s on jontenancy 3 the firll branch of it being de donationibus fadlis pluribus fonul five fucegfivd, See ato Bradl, fo. 12, b, 22

&Lt

(4) It fhould be cap. 48, to which as a correlponding part of an alinoft co-temporary writer add Drad fol. 4:8. a,
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Lib. 3.- - qap;‘fg?_g oo j..O'F Joyﬂtlena’tlt‘s v : .#-Se&:: 278

b;’f ge‘;ffmen.tfand‘h“fe fpoken fog, tiels font ‘joyn-- leale they  are: feifed,
° Tiggg-be-alfd' joyriténants : Z6RANRLS thefe. are joyntenants.
by other conveyances than Littlezon -here’ mentioneth, as by fine, recoverie, bargaine and
fale, releafe, confirmation, &c. So there be divers other limitations than Litrleton here fpeak-
eth-of :: asif a rent charge of ten pounds be granted to 4. and B. to have and to hold to them
two, wiz. to 4. untill he be married, and to B. untill he be advanced to a benefice, they be
joyntenants in the mecane time, notwithftanding the {feverall limitations, (1) and if 4. die be-
fore marriage, the rent fhall furvive ; but if 4, had married, the rent {liould have ceafed for
a moitie, &' fic & conwerfo on the other fide, :, H
Littleton having fpoken of one kinde of tenants pro fndivifs, wiz. of parceners, commeth
now to another, @iz. joyritendnts, and firft of joyntenants of freehold. If an alien and a fub-
je€t purchaf¢ lands in tee, they are joyntenants, and tlie furvivorfhup fhall hold place, (2)

ct mullum tempus occuryit vegiy upon an otlice found, *

,3‘0}!?22.‘ €nants. . So called, becaufe the lands or tenements &c. are conveyed to them
joyntly, conjuadlim feoffati, &c. or .qui conjunétim tenenty, and are diftinguifhed from fole or
{everall tenants, from parceners, and from tenants in common, &c. and anc1ent3' they were

called participes, Enon héeredes. And thefe joyntenants muft joyntly unplead an joyntly be

Fl'ﬂt- Iib- 6! 'ﬂ'ﬂ- * Bfﬂ&- lib' 5" . - .
fol. 435. a. (Nf)? 13. Ant.164. 1npleaded by others, (3) which propertie 15 common l_jctweenc them and coparccners; but
Cro. Jam. 83. 166, Poft. feét. joyntenants have a fole qualitic of furvivorfhip, which coparceners have not.  Littleton,

3:1:) having now fpoken of parceners and of joyntenants of right, doth next’ {peake of joyntenants
by wrong,

2. . 4. 29.11. H. 4. 26. (5. Co.
52:)

SeCt. 278.

T is to bee obferved, JTEM [ deux oi A Lfoif two or threg,

that fome diffcifors be . o . (T *
tenants of the land, and rots, e, (I’{ﬂf;fé?lf &c. diffeife anQ~-

{fome be no tcnﬂnts_uf the un auter d’a/ﬁ‘zz;z 1ol - thﬁ[‘ Of any lands or te=
]}llldﬁ;&ﬂfbﬂth thﬂickllldﬁ ros oU fﬁﬂﬁ?ﬁf?ZfJ a nenlents to thelr OWwWn

Littleton here {peaketh, R
50. E. 3. 2. 17. Afl, 14, 14. AfL 5c. In the firft €5, ZGZJ?" Zf/é’ dﬁ?]?ﬁﬁfﬁ’, ufe, then the dlﬁ‘ﬂllOr’S

1. 8. Afl. p. 30. 10. K. 3. 47 nothing is implied but foure a'o;zguc.r les dzﬁz'- are joyntenants. But

10. AllL 22, 24. . 8. ut. dii- L e . . ‘ .
fcif. p. 77. 28. A, 21. o7. Ag, OF five, ormoré: Butin the Jours  font  joynte- if they diflfeife ano-

g0. 12. E. 4.9. 7. E. 4. 7. b. 38. latter&csmany thingsbe to _
AL 7. 21. 1L 7. 35. 29 AlL 50, bee underftood. As of difiei- #ants. Mes fils dif- ther to the ufe of
21, H. 8. 25. 35. H. 6. 61.21, L, fors that bdno tenants, fnn‘re ﬁ%ﬂf 272 L?ZJZ‘E’?" 41 z‘y‘é one of them; then

4. 46. 15. E. 4. 15. F. N. B, 4.4 coadjutors whereof Lits v, Y
179- g (Mo. 53. Yol 74 2. p 0 here {peaketh, fome dun de eux, dongues thf:y are. not - joyn-

Ant. 10. a. 1. Ro.Abr. 660. Pofl, . .
counfellors, commanders, z/s ¢ ﬁﬂf Joynie~ tenants; but hee to

158. a.}
&c. when the diffeifin 15 not . P
to bee done to any of their 74NLS 3 TMeS celuy a whofe ufe the diflei-

ufes. Alfo if 4. diffeife one que ufe le diffesfin eff fin 1s made is fole te-

tothe ufcof 3.whoknoweth fdfl"é’/} ﬁ/g tenant, &9 nant, and the others

notofit, &'B. aflent toit, in : . | hin .
this cafe til the agreement, les auters nont rigns have nothing 1n the

A, was tenant of the land, & enn e 2‘6‘72(2?15‘2-6, 85 tenancy, but are call-

. g oY after agreement B. is tenant - aad; :
Polt. 245 @ 258. 2, ofthclﬁnd,butbnth of them ﬁ”t dﬁpf/-" 6_‘0{2(?’]&(2‘07’? ed C.Oad_]lltOIS to the

be difieifors :-for omnis rati- g Jp dfﬂc’\l/l‘ﬂ, oI dlﬁ-elﬁn, &c.

babitioretrotrahitur & man- S .

dato equiparatur. (4) And it is worthic of the obfervation, and implied alfoin the latter &,
(1. Ro. Abr. 663.) that feeing coudjutors, counfellors, commanders, &c, are all diffeifors, that albeit the diffeifor

whiclr 13 tenant dieth, yet the affife licth ncjl;ainl’c the condjutor, counfellor, commander, &, and

tenant of the land, (g) though he beno difletfor. (6) '
[a] 50. L. 3. 2. (Cro. Cha. 303 4} T'he demandant and others in a precipe did diffeife the tenant to the ufe of the others,

. I # ’ ) » ) '24 ) ' . * - ] » AL ] . . - ’ . .
1. Ro. Abr. 661, 662 Tolt g4 tle wrie did not abatc ; for the demumdint was a diffcifor, but gained no tenancy in the

343, A .
) land, for that he was but a coudjutor,
A man diffeifeth tenant for lifeto the ufe of him in the reverfion, and after he in the re-
verfion agrecth to the diffeifin, it is faid, that he in the reverfion 1s a diffedor 1 fee, for by

the diffetin made by the ftranger, the reverfion was divetted, (7 which (fay they) cannor bee
‘ revefled

(1) Scc ant, 169, b.poft, 183, b. Iob. 191, and Shephard’s Common Afurances 380, T the twao Tatfer hooks, efpecially in
Hobart, there is a variety of curious matter expounding the nature and nie of a _ferficet and how far it may qualily the pre-
anifes or babendwn in a conveyance,  See alio r, . Wmas, 18, and the cafe of a bond to two with a frlicet fevermp the money
between them in Dy, 350, Lord Hobart feems to confider the feilicet as a fort ol ancitlur y clanfe, which may explain, but can-
not aperatein ablolute contradiétion of the premifes or babendum. In a Coke upon Littleton I have the learned annotator confiders
the feilreet a8 lefs potent than the badendum, oblerving upon the cale here flatcd by lord Coke, that though the fiilicet cannot
fever the joint eftate given in the premifes and the babendum, yet that the babondum might fo controul the premifeas e therefore
holda, thatifthe grant of ten pounds had been to 4. and B, babendum to A, Ll he be marvied, and to el he be advanced 1o a
benclice, there they would be tenants in common,  T'his rice diftinélion between the babendim and the feilicet in point ol cfled}
J leave tothe conlideration of the learned reader.

(2) Sce polt, 186, a—~—T.0rd Coke in his reports qualifien this by adding 4/ office found under the great feal. ¢, Co. g2, by But
if the natural-born fubject furvives the alien, and then the king's Litle is found by office, fliall it hy relation tothe ereation of the
Jointenancy defeat the {ubjedt’s title by furvivorihip ¢ The words of lord Coke both here and in the sth repont are ambiguous.
ITig firft worda here favour the furviving jointenant,  But his fublequent introdullion of the vule of wwllunm tempres occurrit s ey
with the qualification in the sth veport, tendo to a different conclufion,  T'hough tno tord Coke takes notice of a joint pmchale
by an allen and a fubjedl, yet there is not enough to folve the difficulty.  See polts 284, 4. See ag to this pamt of relation i
officen finding the king’s title W, Jo. 78, and Nichols'a cale Ilowd. 481,

(3) Scc the fatute o confunélim feoffatis 34, 15, 1. lord Coke’s notice of it in 2, Taft, g2y, and ‘Theloall’s Dig. Ouig. B i the
chapter on jornfenants in by 2, fol, 416,

(4) Butinfants and femes covert are exceptions to thia rule ) for commandment before or agreement alter s not fuflicient 1o
make them diffeifors, butit muft be by their aflual entry or their own proper aét. Pot. j¢q. b Fo N B g O 30 1L .
17.a.  Alfointhe cafe of perfons of full age, if a difleifin to the ufe of another be accompanicd with a forcible «nviy, his fishje-
quent agreement, though it makes him a difleifor, hall not charge him with the force on the flatute of 8, Hene g aclual
entry being neceflary for thar purpole. Ant. 16, a. & Db,

53)) E';Flml g, he tlul;t li felied of the frechold by title from the diffeifor, as by feoffment lealt or defeent from him.,

ceant, tggq. b,

(7) Why tliﬂ’i.'lslin of tenant for life makesa fee in the diffeifor Is thus accounted for by lord Hobart with hia ulual peculiarity
and energy nf':hrnth. “ A grantro 7. 8, and his helrs during the life of 7. Do lsnodee, but afpecial occupaney, au g relolved
* in Chudlelgh’s eafe.  Tlut a difteilin of an eftate for life by neceflity in law makes a grqfi fee 3 beeaule wiong is unhmited,
““ andravenaall that can be gotten, and s not governed by terma of the eflates, becaufe it is not contained within jules.”" Hob. jay.
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revefted by the agreement of im in the reverfion, for that it maketh him.a wrong doer, and

Lo

Of Joyntenants.

B

I N
} r’

therefore no relation of an eftate by wrong can helpe him: (1)

- Coadiutor,
a fellow helpers -

ETZ' nota
= Jeiin off proper-
ment, Lo un bome
entra en afcun tferres
ou tenements [oi fon
entre weff pas con-
geable, & oufta celuy
que ad frankiene-
ment, &e.

que dif-

RIARN

| A‘ND' note that dif-

feifin 1s properly,
where a man entreth
into any lands or te-
nements where his en-
try is not congeable,
& oufteth him which
hath the freehold,
&c.

Coadjictor ¢/F qui auxiliatuy alieri) and is.derived & coadjuvando, Anglic

TH'IS defeription of a dif-
feifin and the &%, in
this place is underftood ‘one-

ly of fuch lands.and tene-.

ments whereunto an entry
may bee imade, and not of
rents, commons, &c. (2)

whereof fufficient hath been-

faid before (3) in the chapter
of rents ; and foin cffet L
tleton defcribed it before the
edition of his book., And note
here, that every entry is no

diffeifin, unleffe there be an ouflter alfo of the freehold.  And therefore Lileton doth not {et

downe an entric onely but an oufter alfo, as an entry and a claimer, or taking of profits &c.
Now as there be joyntenants by diffeifin, fo are there joyntenants by abatement, intrufion,

and ufurpation, all which are included in the latter (&',

F T o afcavair,

que la nature de
Joyntenancie eft, que
celuy que furvefquift
avera folement ['en-
tier tenancie folon-
ques tiel eftate que i/
ad, fi le joynture [oif
continue, Sc. Stcome
St trois  joyntenants
Jont en fee fimple, &
lun ad iffue & devie,
uncore ceux que fur-
vefquent averont les
tenements enticr, &
Ciflue a'avera riens.
E1 /i le fecond joynte-
nant ad iffue S devie,

uncore le tierce que
Survefquift avera les
tenements entier, &
cuxaveraaluy’S a fes

(1) Acc. 277. b, To what lord Cake has written on &ifri/i

Se‘&. 2.80;

AND it 1s to be un-

derftood, that the
nature of joyntenancy
is, that he which fur-
viveth fhall have only
the entire tenancie ac-
cording to fuch eftate
as he hath, if the joyn-
ture be continued, &c.
As if three joynte-
nants bee in fee {im-
ple, and the one hath
ifflue and dieth, yet
they which furvive
fhall have the whole
tenements, and the if-
{ue fhall have nothing.
And ifthefecond joyn-
tcnant hath iffue and
dyc, yet the third
which furviveth thall
have the whole tenc-

nb

¥4

Y4 e Joynture  fort

continye, 5.
Here by this {&'c. many

points of learning are to bee
obferved. As that it is proper
to joyntenants onely to have
lands by furvivor; for no
furvivor of other tenants
pro indivifo {hall have the
whole by {urvivor, but on-
ly joyntenants: and this 1s
called 10 law jus accrefeend.
Ommnes feoffati funt fimul ba-
bendi S tenendi, nec totum
nec partem feparatam nec per
Je, Jed ut guilibet eorum totum
babeat cum aliis in communi :
&S cum unus moriatur, non de-
Seendit aligua pars haredi no-
ricutis, nec feparara nec in come
munt ante moriem  omninm,
Jed pars illa communis per jus
accreftendi  accreftit ﬁ¢ﬂ_‘/i‘{1‘f-
bus de  perfond  ad perfonam
g.}rm ad wltimun r/}rpm;ﬂ:'mu.

ut although {urvivorfhip
bec proper to joyntenants,
yct 1t 18 not proper guarie
modo (that 18) omni, foli &
Jemper 5 for there may  bee

J{)y 1-

2. E. 4.0 g4. Alll 11, 12, 26.
Afl 19, 41, All. 10. 24. L. 3. 51.
Pl. Com. 8g. Parlon de Hony
Laney. Afl. 10. 11. Afl. 25, 1.
E. g. tit. Afl. 88. 45. All. 7. a.
All. 1g. 3g. AllL 1, 18 E. ¢
Al 374.

Brafion lib. 4. fol. 262, b, Brit-
ton cap, g5. Fleta Lib. 3. ca. 4. &
ca. 10. 49. L. 3.1ol. 5. 6.

procurement, 8 learned annotator in a Coke upon Littleton

I have adds the following references relative to procurers of trefpafs, namely xi. Hoqo 60 a. x2. He7, 14,40 21, Hi g, ad. a

13. H.7.13. a

(2) In rcfpt.:ﬂ to diffeifin of rente, read poft. 306. b, 323. a. & b.
(1) Ant. fe&. 233.and the comment therecon.

5 N
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joymtenants, itheugly s thers - Jospes : girfouts jours. ' wients to' ‘himand to.
be ngt equall benehit of’ fur- : N g . o4 L
vicod bt thothi fidess | IAsk 2~ JWes. auterment  eff hisheires for-ever: But
de - parceners; car fi otherwife 1t iy of par -

mapy begfethiclands; to gl and; s

.-l - f.,r ) -f- 1- . | ; J . .
B. during the hite ot/ ,i; v gross parcencrs font, ceners;forif threepar-
-ceners be, and: before

dycth';“y;"ﬂiilll have all by thé ., _
furviyory but if 4. dyeth B, &5 devant .{Zﬁ»lﬂz ,pﬂ}’?r'

tition fait [uwirnd 3/~ any partition made the
fite &.devie, ceo que'a one hath iflue and dy-

Eib: 3.

aothing. (1) o0 o
Two or more may have a

thall fave.

(9. Co. 75-

b.) truft. por an guthoritic, com- )7¢ , ' _
‘Fitt.‘:dhﬁlﬂ;f'?‘?? f.li‘?}'}“??%; %‘%ﬁi luy - affiert . difeendra . éth, that which tohun
Cyet ol NotHtrvive, Bat'. -7 ;0 oot i Vg T
herein arc divers diverfities ‘Zﬁ” _Z/Zf. Efﬁ fz‘ul' belo_ng_ethfhaIIQchend
to be obferved. Firlt, there is - parcener moruft fans. tohis iffue, & if {uch
4 diverfitic betweene a naked * g y» R g .
(1. Sid. 6.) truft or an authoritie, and ?j/z"'?’ . ‘Q-,Q‘r;g“& L0 gue parcenel die without

a Tui affert difcendra iffue, that which be-
a fes cobeires, 'z'/ﬁ'}%z“? longs to her {hal de-
gue ils gveront ceo per* {cend tohercoheires,fo
difcent, & wnemy per as they thal have this
Surviver, come joyn~ by defcent and not by
tenants averont, &e. {urvivor, as joynte-
cutors fhall fel his land, 1f one nants fhall have, &c.

of them dye, the furviver fhul not fellit ; (3) butif he had deviled his lands to his executors,
to be fold, there the furvivor fhall fell &t; which diverfitic is implyed by our guthor, for hee’
faith, that he that furviveth flall have the entire tenancie,

If a man make a letter of atturney to two, to do any act, if one of them dye, the furvivor
fhall not do it : but if @ wenire facias be awarded to foure coroners to impannell, and returne
a jury, and onc of them dye, yet the other fhall execute and returne the fame.

If a charter of feoffinent [¢] be made, and a letter of atturney to foure or thice joyntly and
feverally to deliver {eifin, two of them cannot make liverie ; becaufe it is neither by'them
feure or three joyntly, nor.any of them feverally : .but if -the fherite upon a capias diredted to
him fmake a warrant to foure or three joyntly or feverally to arreft the defendant, two of them
may arreft him, becaufe it 1s for the exccution of juftice [d] which is pro bono publico, and
therefore fhall be more favourably expounded, then when it ts onely for private ; and fo hath
it beene adjudged. (4) Fura pablica ex privato promifcue decid: non debent.

Et devse. Note there 1s a naturall death anda civill death, and L:tleron’s cafe is to be
intended of both ; and theretore [¢] 1t two joyntenants be, and one of them entreth into reli-
eion, thelurvivor fhall have the whole. (5)

a truft or authoritie joyned
jo ancttate or intereft. (2) Se-
colidlv,"there 1§ a*diverfine
betwezn' authorities ‘created
by the partic for ‘private
caufes, and authoritie ercaced
by knw tor execution ot 'jul-
tice.. As for example, [4] it a

[4] 39 AT p. 7. gouH. B. tit. tice, As f '
man deviie that hls two exe-

devile B. Dyer 3. Lliz, 1g0. 4o,
E. 4. 16. 2. Ehz, Dyer 179, 23.,
Elz. Dver 371, 4. Elz. Dyer
210. {Mo. b1, 311.)

10. H. 1. 2. & 3. 14. H. 4. 34.
39. H.6. 42. 3t. AL 2o 33,
H. 8. joynt. Br. 62. go. H. 8.
conditton Br. 1go.

[c] 38 H.8. Dyer6e. o7 LR
fol. 6. (5. Co. 91, Yelv, 2;. a0,
Cro. Eliz. 913- 914.)

Ezf] Pafch. 45. Eliz. inthe kina’s
ench betweene King and Hob-
bes. (Hutt. 127.)

%—i;l 21. R.bﬂ. judgment 263.
Ant. 132. b.

Sect. 281.

A ND as the furvivour holds

ET come le furvivor tient lieu
place betweene joyntenants,

enter  joyntenants, (6) en

mefine le maner 1l tient lieu enter
iy queux ont joynt eftate ou pof-

Sefion eve auter de chattel real ou -

perfonal.  Sicome fi leas de'terres
ou tenements Joit fait a plufors
pur terme des ans, celuy, que
Jurvefquif de les  leffees, avera
les temements a luy entier du-
rant le terme per force de mefine
le leas.. Lt fi un chival ou un an-

in the fame manner it holdeth
place betweene them which
have - joynt eftate or pofleflion
with another of a chattell, reall
or perfonall. As if a leafe of
lands or tenements bee made
to many for terme of yeares,

“hee, which furvives of the leffees, -

{hall have the tenements to him
only during the terme by force of
rer

(1) Sew further as to benefit of furvivorMip on one fide only, poft. 193. a. 239, b, 8 Dy. 10. b,

(1) Secant, 1120 b 1130 a0 polt, 297.4,
(1) Ina former part [ have ventured to make & doubt of this, and to contend that the power to.fell being given to the cx.

ecwtord by reafon of an office and interefty which do go to the farvivor, may well furvive withthem,  Sce ant, uole 3. L0 1134 4.
.{4) Sveacc, agto warrant of the peace to two, Lambard’s Jultige ed. 1602 p. 4.
(5) Secant: neteg. of fol. 3, b, and note 1. of fol 132 b Add ey 's cale 5. Ro. Abr, 43,
(6) &, inl.. & M. and Ruh, |
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plufors, .celuy que furvefqus

vera le chival folement.

EREBY it is manifeft, that furvivor hoIdeth place 1cgulﬂllv as well betweene 'jofnte- (Cro. Eliz 33

Joyntenants.

Seék. 282,285

ter chattel perfonal font done a the fame leafe. (1) And if ahorfe,
a- or any other chattell perfonall be -
given to many,

hee which furvw-

H ‘ -

eth thall have the horfe on,ely. -

:nants-of goods and chattels m.pofieflion -or in right, as joyntcnants of mhentdhce or 87.)

frechold,

Cbﬂfl‘é’” Or, Catell, whercuf commeth the Wmd ufed in law [ F]
L itteton here teacheth, twufold wiz. reall and perfonall, and putteth exumples of both. , .

N mefine le maner
12 fa’e dets &
dz::z‘ze.r, &Ge. car fi
un obligation foit fait
a p/z tfors pur un deéa‘,
celuy que Survefquift

avera tout le det ou

dutie. Ef iffnt eﬁ

d auters covenants

contraéts, &e. (3)

Seét. 2 82.

IN the {fame manner

1t 15 of debts and
duties, &c. for if an
obligation be made to
many for one debt,
hee which f{urviveth
fhall have the whole
debt or dutie. And
{fo 1s 1t of other co-
venants and con-
tra&ts, &c.

OW le fpc'lkcth of debts,®

N duties,

tralts, &c. (2)

- Dets & dutyes, &e.
Here by force ﬂt this &',

an exception is to bee made
of two joynt merchants ; for
the  wares, mcrchahdizes;
debts, or duties, that they
have as joyunt-merchants’ or
patteners, fhall not furvive,
but fhall goce to the éxecutors
of him that deceafeth ; and
this1s per legem mercatoriam,
which ('15 hath beene faid),

is part of the lawes of this realm, for the advancement and continuance of commerce and tradc,
which is pro bouv prblico, for the rule is, that jus accrefcendi inter nercatores pro beneficio comi=

mercii locum non babet. (4)

And to the latter &¢, 1n this fection the like exception muft be made.

JTEM afcuns join-

tenants pownt efire,
que potent aver jamz‘
dz’(zte, et eftre join-

lour wies, et wuncore
ils ont feverall enbe -
ritances. i come ter-
res foient donmes a
deux bomes et a les
beires de  lour deux
corps engendres,  en
ceft  cafe les  donees
ont jomnt eflates (fzu*
terme  de lour deux
wies, et uncore ils onut

gect. 283,

ALSO there may be

fome joyntenants,

which may have

joint eftate, & be joint-
tenants pur terme de tenants for terme of
their Jives, & yet have
inheritances.
Asif lands be given to
two men and to the
heires of their two bo-
dies begotten, in this
cafe the donees have a
joint eftate for.term of
their two lives, andyt:t &e.
they have feverall in-
heritances; forifone of

{feverall

7”‘ g -op>

[LS ont joynt f-
flate pur terme de

lour deux vies, &e.

Note, albeir they lrnc
feverall  inheritances in
tatle, and a  particular
eftate for their lives, vet
the inheritance doth not
cxecute and fo breake the
jovutenuney,  but  they
are  joyntenants  for life,
and  tenants In cominon

d

of  the mberitance in
tdylt:.
St come bhome &S

aver,

Here a diverfis
15 lIll]‘ll}LLl when the e-
ftute  of  mhentance 1y
limited by one conveyance,
4

e

jJa:'r,'m.‘

Standford P

Hrd& Ilu 2.

r. 45

39. Ho 6, 35

COVCNANES, COI=

(1. Ro. Abr. 6.}

F.N.B.119. E. 28. E. 3. 7

('mt 152, a. Cio, ]am 3:}6
Lo, Abr. 0. (lu Cha.

..-‘

1'b1d 230. 179.) u_,) /
/éfﬁ‘”' /

-

(PUH‘. ] gq br

VldL {etl, 9)(

Vide Weflente®s gafe 2, Co. Go.

61, (1. 5id. 83.)

(1) And this benelit of furvivorfhip takes place on a Jeafe for yeard to two, though one of the lefTees dies hefore entry, Aft.

46. b.

(1) Sec furthery as to things of which there thall be a furvivor llup, amd where exprefy words are necefliry to give that benefit,

3. heoas Roo Al 86,

11. Co,
(3) No e [,

I3, 2.
& M, or Rob,
(4) Hee mwre fully asto this s,

Brown!, gy, Sce alfo ace, Noy ¢35,
(51 Thel allhllllUﬂ.l] reforencen are Fo Ledtne of, thoph they forarcy tILﬁrq,u rt; {or tllL}' unlv relate to ﬂL‘IHll lllﬂlﬂhl:ti of lhﬂ'
lex wiereatoriay, and do not touch the paticul o rute agamdl the jus acorefeendts

2o 1 Wms. 692, and it fwvvver i Ving Abr, and b jointenants By, & D.abid,

8o

’f:j,?

Z/f/%{:.///é‘;—

Ru. Abr. 86.

C'dfaﬂ(x, and 15 a8 [f] Regift. origin. 139. 244

/ ,;‘_

fﬁp_z_

2.
/f/rﬁ'j

‘I ‘7%—-4 < fﬁr/jﬁﬁé‘

,}1 Hﬂi!'ﬂr"'

?Ll//c r};h‘y
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Lib. 3, Capﬁ 20" - Of Joyntenants. Sect. 283,

as in ‘th}s ;;Lftfcl}t iil’:‘ t"—he:“ feverall  inkéritances ; the donees hath. -iffue
ale no’ leverall eiratcs to’ , - . | .

drowne one in another; (47 ﬁ un des _‘5_2'0?2685 and. 'd}’ <, thf: ,Othf:f'
Blut F?hEH thi{’[&lltgs are (zd'{//z{el ef a{é?)j/, [ auter Wthh 'fUFVIVGthi {hall
st Bl st e iragfug] avere bave the whole by th

ikl - R v . D ¢ e oLt

cftates ave dlfhltlct and di- fout per /E./ZfF‘UZ‘UG?”Per furvivor for terme of
Iﬁi"f&cS?fmfé’ffﬁ(éﬁiﬂf terme de [a vie, et /i his life, and if he whicly
As if 3 ledfe ‘bee made to celuy  que ﬁzrm_ﬁug/z‘ {urviveth I}ath alfo 1f-
;:}vo mﬂn“gor ;:tiérrmw;'l Offhi?w (zzgxy ad iffue ef ﬂt”U)', {ue and die, then the
ives, and after the lellor 1/ . |
*grun’tcth the rveverfion to df??fglff.i‘ Z_Zil[e del un iffue of the one fhall

them two,and tothe hetves  gperg [ un moftz'e, cf have the one nlfJitiC, &
of their tivo bodics, the 5.y .
joynture . fcvchd, and ey/7. dg! auter auera the iffue of the other

they are tenants in com- ['aufer moitie de la ter- f{hall. have the other

Vid. tz. Ev 4. 2- b, E?E:ﬁfﬁ{ianthﬁfg:fl:: re, et ils tiendront lo moity of the land, and
, [ ]

cale of Littleton there is Zerre enter eux en com- they fhal hold the land

no divifien berwecae the mon, ef ne /E);g[ pas betweene them in com-
eftate for lives, and the fe- . . : and tl ,
verall inheritances ; forin fOynZexnants, nies Jonf MOD, and they are not

this cale they Filllnﬁt con-  fenanfs en cominon. Ef joyn tﬂﬂantsl, bUt arc te-

vey away the inheritances ) e pants in
after their deceafe, (1) for la L‘JZ%‘:’, Puf quc telx common. And

it is divided only in fuppo- donees en #tel cas ont the caufe, why fuch

fition and confideration of donees in {uch
law, and to fome purpoles Joyne ‘?ﬂ({t‘? pur lerme cafe

the inheritance is {aid tobe  de lour vies, tﬁ, pur ceo have a lOYHt cltate for
executed, as fhall bee faid que al  commencement terme of their lwe{;, is,

Sett. 28s. hereafter. ) ‘

> ) " If a man make a leale les terves ‘](.Z(r:‘?‘cml‘ dones for that at the begm-—

[ f] 39. H. 6. 2. b. fm‘lLf] ﬁff:ﬂﬂdrﬂffﬁfgmﬁ- & cux deux, les quenx DING the lands were gi-
' a . b. ‘0. t ary . t t . . {

(5 Loon a7 Eolk 209, b 0 ot for life and 1o 5 Parols fans pluis dire vento them two, which

K Cfras from ypitry ateas L5 ag ey #s EE ﬁrﬁngerandmtheirhcires, jbm‘ jaz}zf (ﬁaz‘e a words without IMoOre

TR R4 ‘ 2 _ VO _
éﬁ '{H#Amwwm po o ndAia~ ST ey QIC NOT JOYRICHANTS ), pur terme de lour faying make a joynt e-

Cfe ﬂﬁwp.a.;‘ﬂwéal% of the reverfion, but the _
e ﬁv{{:- o aedss Penged pypora reverfion is by 2& of law  Vies. Car fi home woit {tate to them for terme

F&-ﬁ‘l‘ = B, see—lro SL3exccured for the one mol- ooy forre g un auter of their lives. Forif a
N e e v man will et Tand 0 0
vh‘}"‘%& P .&;: o }:" -'-f;_f& MTZ e holdeth it fiill for lite et feafant mention quel nother by deed or
Ja g Al Ty g e SN i, SRate 1l averoit, et de without deed, not ma-
> % ) IR AT S ¢M_@m And o it i if o manceo fait lrverse de féi- King mention what e-
R34 m'\&i\hﬁ” Y drady L£] Welots cale, ubi ﬁ;l;fa}, 7(;};; ctha I{fjﬂ;[ﬂ i oatn finy ent ceo cafe le leffee {tate he fhall have, and
c&, t <. * "27‘ ’4‘?‘“‘&&" i"%;" ji_,z/\grﬂntcth the revcrﬁqn to ad cﬁm‘e pzzr terme dé of this make liverie of
&} F‘ }:5 - _Zi:QEW?mQﬂ}{CjﬂﬂfccaﬁlclJEY}’*- Ja wvie; et iffint entant {eifin, in this cafe the
g\\ NS : :”{,ff . verfonis execured for the  qlte les terres jfueront leflee hath an eltate for

_;‘ﬁfﬂr—ﬂf F R et :?/#i s . . ) i
P sy Fomis 7 o A / nant for life the reverfion JOH#% %ﬂtﬁ’ pur Lerme 1N as much as the lands
rvteni D en e drsrtmrs 55 eth hiseflate to him 1n the
£ 54
red, and the reverfion cxe-

Sy
R ¥, 0 org rge & 7= 2 _/ ;"’ﬁ ‘;.ﬁ_r e < 7 one moil‘ic_, and for t_:ht: o- dones a CUX, 2/s ont terme of his 1if€5 and {o
i' . s i _ther moitic there 15 te-
R s alb sl

\ﬁ'\&fr ™ 7_--,,»7;1 Mr;zz;ﬁ”é;??ﬁ‘;j;gfjﬁf}g to the grantee {2). de lour vies. Etlacaufe, werc given to them,

o ’ .rf ,‘ . bR A ¥ N Y - " Yo . *
MR S TR Tiden 1. 6 It lfice for bife grant g0 gy iy gueront fe- they havea joint cftate
N g et Fodh 37 reverfion, and to a ftran- veral enberttances off for term of their lives.
M feod wZP. ger, the joynture 18 feve- o, enfans que tls ne poi- Andtherealon whythey
cuted for the one moiie €#¢ @ver per nul poffibi- fhall have feveral inhe-
by the actof law. (1) | /i!'f]

gl) Seepoft. 184. 1.
2} Vid. Hil. 3¢+ Lliz. B. Re rot. Nos oG, Perkins €¢ Pecke Dy, 12. 41. R, 7, 21, 21. 11, 6. 40. 40. A 45, . 3. 2.—ILl. 39, Elia,

Dickfon v, Max/h B Rorot. No. 103 Dewife to eldefl fon and another for life. Held, that they are jointenants though the fee deficuds 3 but
arale. Hal, MSS. Sce as to the latter cafe Cro. Jam. 260,

(3) Sce polt. 192. 200.b. 375. 2.

H'



le. 3

lity tin betre enter eux
engender, ficome lLome
et feme poient aver,I¢.
donque la ley voet que
lour cflate et lour en-
beritance foit tiel come
reafon voet, folonque la
Jforme et effect des pa-
rols del done, & ceo eff
a les beires que lun en-
gendra de _fon corps per
afcun de [és femes (1)
| alesheiresquel auter
engendra de fon corps
per afcun ge Jes fenes]
. 1ffint il covient per
neceffitie ae reafon, que
s queront feveralx
snheritances. Lt en

tiel cas fi liffue ad un

des  donees  apres I
mort des donees de-

vie, iffint gue il 1w ad af-
cun iffue e vie de Jon
corps engendre, dongue
le donor on fonn beire
poit enter en la moity
come en forr reverfion,
e, coment que lautre
des donees ad iffue en
vie Eo. [if lg canfe eff,
que enrant que les enbe-
ritances  font  foveral
Ee. le reverfion de eux
en ey oft feveral, S, of
le furvivor del affue del
auter ne tiendra pas
liore A ovoir L eniierie.

ritances 1s this, inaf="

muchas théy cannot by
any poflibility have an
heir between them 1in-
gendred, as a man and

woman may have, &c.

the law will that their
eftate & inheritance be
fuch as is reafonable,
according to the forme
& effeét of the words
of the gift, & this is to
the heires which the
one fhall beget of his
body by any of his
wives, and to the heirs
which the other fhall
beget of his body by
any of his wives,&c. {o
as 1t behoveth by ne-
ceflitie of reafon, that
they have feveral inhe-
ritances. And in this
cafe if the iflue of one
of the donees after the
deathofthedoneesdye,
{o that he hath no i1ffue
alive of his body be-
ootten, then the donor
or his heire may enter
into the moityas in his
reverfion,&ec. although
the other donee hath
iffuealive, &c. And the
reafon 1s, forafmuch as
the inheritances be (e~
veral &c. the reverfion
of them 1n law 1s feve-
rall &c. and the {urvi-

vor of the iffuc of the other thall hold no
pla{:c to have the whole.

miufies,
grant (hll bee token
concefin fud i
wrone be theiehy done,y for

ffeer s Andilecion

Of Joyntenants: ~ = Seét. 283:

If 2 man maketh a leafe
« .for Iife and granf@th-ﬂtlié
reverflon to two in fee, the
leflee granteth his eftate to
one of them, they are not
joyntenants of the rever-
fion; for there is an execu-
tion of the eftate for the one
moitie, and an eftate for
. life, the reverfion to the o-
ther of the other moity. (2)

Here Littleton hath well

rcfolved a doubt, for of
ancient time it hath becne
faid, [4] that when lands
have beene given to two
women and to the helres
of their two bodies begot-
ten (which cafe our au.-
thor putteth in the next
fe¢tion) that the hufband
having iflue fhould bec rte-
nant by the courtefic li-
ving the other fifter; for
that as fome held the nhe-
ritarice was cxccuted, and
that the {ifters were te-
nants in common In pof-
fefhon, and confequently
the hufband to be tenant
bv the curtefic, which hee
could not bee if the women
had a joynt eftate for terme
of their lives; and like-
wife 1t was faid [/] that the
ifluc of the one fhould re-
cover the moytie in a_forme-
dor living the other fifter.
But, werda funt heec, and Lit-
teton, grounding himlielfe

upon good authority in
law, hath cleered  this
doubt.

Nient feafant men-
tion queleflate il ave-

roitf. Here Littleton ad-
deth materially (not making
mention  of what cftate)
tor {£] 1f in the premifies
linds bee letten, or a rent
granted, the general mend-
ment iy, that an cftate tor
Lie pafleth; bue it the ba-
peadens limit the {fame for
yeares or at will, the babex-
dum doth qualific the gene-
rall intendiment of the pre-

Aad the reafon ot this iz, for that it 18 a maxime in law, that cvery man’s
by conftruction of law moft forcible agninft hmfelfe,
ity at Jatarcn Jneerpretanda ofty which s fo to be underttood, that no
it 15 another muaxime 1 law, gqued legis coufireddio non facit
0 tenai for Lite maketh a leafe generally, this thall bee taken by

,‘&t alibet

conttruéhion

(1) Tu L. & AT o Rob. the following words here placed between brackets are omitted. 1
(0} Bt ol s ol o ste Q0 ar o for that eoures to both jointenants of the reverhon. Poft. 192, a. See further Perk,

{iol ¢

5 B

183

[#] 17. E. 3. 51. 78. 18. E. 3.
39. HO. L. 3. Statham tit. done.
50. E. 3. feollements & faitz g7,

(Ant. 13. 2)

(2] 44. E. 3. taile 13. 8. AT 35,
24. k. 30 29. 7. H. 4. 16, Cor-
bet’s cafe 1. Co. 81 b. 4.
Mariz Dier 145. Sce belore
In the chapter of ten by the
curtehe fechone . (Ant. 30. a.

2. Ro. Abr. go.)

[4] Pl. Com. 1n Throgmottou's
cale, (2. Co. 23, 55. 5. Co. 111.
2, Ro. Abr. 60.)

Regula. (5. Co. 8. 4. Flowd.
101,00 Ant g2.0.)
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conftriiction of law an eftate’ for his owne life that made the leafe, for if it fhould be.a leate
for the life of the leflce it fHould be a wrong to him in the reverfien.  And fo it is if tenant
in taile make a leafe generally, the law fhall contrive this to be {uch a leafe as hee may
lawtully make, and that is for terme of his owne life, for if it fhould be tor the liie of the
leflee, it fhould be a difcontinuance, and confequently the ftate which thould pufic by cun-
(truction of law fhould worke a wrong. (1)

' Et iffint entant que les ter'res fueront dones a enx ils ount joynt eftate

PZN‘ four v1eS. This is plaine, but with this exception, unlefle the babendum doth othicr-
7] 8. E.3. 427, tit. feoflom. & irile limic the fame.  And thicrefore if a leafe be made [/] to two, babendum to the one for life,
faits 73. go- H. 8. tit. joynt. Br. the remaindel to the othet for life, this doth alter the generall invendment ot the premiiles,
53. Dyerfo. 301. PL CE"'"- ‘15”- (2) and fo hath 1t beene dftentimes refolved.  And fo 1c 18 iF a leafe bee made to two, babes-
(Hob. 171. Poll. 1go. b. 2. R0 a0 the one moity to the ode, and the other moitie o the other, the babendwm doth make
Abr. 65.68. 1. Leon. 10. 1) T . _ .

them tehants in common ; and fo onc part of the deed doth explaine the other; and no repug-

nancy betweene them, of femper expreffum facit coffare tacitum. (3)

Brafton. - ‘ Per nitl P%ﬁdlf ‘€. Here 1t 15 to be obferved, that where the grant is impoflible to
](;;- ;10-1 Abr. 66 5. ©0- 19. 2+ xe effe@ according to the letrer, there the law fhall make fuch a conftruction us the vift by
ob. 313.) . poflibilitic may take eftelt, which is worthy of obfervation.  Bewigne faciende funt intorprcia-

N frones cartarum propier ﬁmpﬁrfﬁa!em laccornm, ut res MaAgs wvaleat yruhﬂ pereats

I//mz‘ ¢/ covient per ?zecgjztze de 1eafoil. The reafon of the law is the life of the
law ; for though a man can tell the law, yet if he know not the reafon thereot, he fhall foone
toreet his fuperficiall knowledge.  But when hee findeth the nght reafon of the faw, und fo
bringeth 1t to his natural reafon, that he comprehendeth 1t as his own, this will not onely
ferve him for the underftanding ot that particular cafe, but of many other; for coonislo log s
e/t copulata & complicata ; and this knowledge will long remuiine with hiin,  All which 13
plainly implved by the words and {&'c. of our author tn this {ection.

Eten tiel cﬂﬁﬁ / ’?ﬂw d un des donecs apres la wort des dolces covic /i
gue 111 ad afcun iffue en vie de fon corps engendres, donques le donor cu for

bere poer enter en le mottre. This is miftaken in the imprintme, and varieth irom
the originall, (4) which is, fun donee ou iffiec &’ wn des donces apres ba mort des donees dewie,
ifint que il w’ad afeun iffne, . For it 1s evident, that it the one donee himielte dieth without
1f{ue, the inheritance doth revert for a moitie, and afrer the deceale ot the other donee,
the donor may cnter into that moltic; and whether the ilue of the one donee dicth
without iffuc at any time, either in the life of the other donee, or after his deceale, 1t is
not materiall, for whenfoever no 1iffuie 15 remaining of the one donee, fo as the ftate tuile
is fpent, the donmor may after the deceafe of the fuiviving donee cnter mnto  that

moity. (¢)
Eft la caufé e tant que los inberstances, &¢. Litleon in thi
&2 Cd € 3 Q‘ZJC’ E?Z il 9’5.-5 DS 1200 I037iCE y - - szfffgwg In th];; ghﬂp..
ter hath often {aid, e la canfe ¢ff, which 13 worthic of obfervatioh, for then wee are truely
{aid to know any thing when we know the true caule theveof, Ywnc wnwnguodgue [eire
dicimury cum primawe caunfam [cire putamus, Scire antem proprid ofl rem ratione (& pei canfun
cognofcere.

Auft. 1. Mctap hyl.

Virg. 1. Georg. Felix gui potuit perum cognofcere canjas.

And therefore all ftudents of law arc to apply their principall indeavour to attaine therunto,
all which is implyced by thewords and feveral &8¢, n this fection,
Here the caufe of the entric of the donor nto a moitic 1 this cafe 1s, that i as much as
(Poft. 191. b. Hob. 33-) rh_e inheritance 1s fcvr_rnll, _thc: reverfion s feverall,  Therefore upon the feverall ‘dr:tr:r*
mination of the eftate in taile, the donor may entere And the law termeth @ reverfion to
bee expectant upon the particular cltate ; becaule the donor or leflor, or their heirs, afrer
cvery dcturn*finutiou of any particular efiate, doth expect or looke for tv enjoy the lands or te-
ncecmengs agine.

Dyer 1 4. EL goo. L ?"r:"UE?‘”ﬁG?Z de eux ern /Lj/ ({ﬂﬁ"vé’?‘ﬂ”, &e. Hereby, and by this &e 13
implyed, that upon one joynt or entire gitt or leafe theve 1s one joynt or entive reyertion, and
upon feverall gifts or leafes theve bee feverall reverfions,  And this 1s 10 be undertteod of the
reverfion in the donor or his heires.  But albeit the gifts or leafes be feverally yer if the
donors or leflors grant the reverfion to two or more perfons and their hetres, they are joyn-
tenants of the reverfion,  And fo it 15 of a remainder. And therelore 1t a gite be made to two
men and the heives of their two bodies begotteny the rematnder to them two and chetr heirs,
they are joyntenants for life, tenants in common of the flate wile, and joyntenants of the

fee

(1) Acc. ant. 42. a. and there thereafon 13 more fully exprefled,

(2) Acc. Perk, fedt. 19,4,

(1) Acc. fe€t. 298, See alfo 2. Co. 5¢. a. & b, ant. 180. b, pofl. 189. 0. 199. b,

(4) Dutlord Coke’s corredtionis not conlormable cither to L. & M. or the Roh, edition,
(5) aee Hob. 33-



fee fimple in remainder; for they are joynt purchafers of the fec fimple, and the remmnder (2. Co. Go. b. poft. 299. b.)
in fee is a new created eftate, but the reverfion remaining in the donor or his heires 1s a part

of his ancient fee fimple,

T ficome ¢ft dit de

males, en mefme
le manner eft Pou terre
eft done a deux fema-
les, & a les beires

de lour deux corps en-

Sett. 284.
AND as 1t 1s faid of

males, in the {ame
manner it iS where
land 1s gtven to two
females, and to the
heires of theirtwobo-

IF a man giveth lands to
two men and one woman,
and the heires of their three

%4)- E. 3. tit. Tailc 13. {Ant. 235.

bodies begotten, in this cafe

they have feverall inherit-

ances ; for albeit 1t may
be f{faid, that the woman
may by poflibiity marry

both the men one after ano-

gﬁ’fﬂff"ﬁ’f- dies engendl‘ed- ther: yet firflt fhe cannot mar-
rie them both 72 prefents, and the law will never intend a poflibilitic upon a_poffibility, as
firft to marry the one, andthen to matry the other (1) lecondly, the form of the gift1s, to
the heires of their three bodies, whichis not poflible, and therefore they fhall have feveralinhe-
ritances.  And fo it is, if a gift be made to onc man and to two women, wutatis mutandis.  In
the fame manner, ifa gift in taile be made to a man and his mother, [] or to a man and his

fifter (2), orto him and his aunt, &c. in this and like cafes, albeit the gift is made to a man and
2 woman, yet they have feverall inheritances ; becaufc they cannot marry together, and are

within the rule and reafon of our author,

Sect. 283.

this feflion, and the

Vi TEM fi terres [oy- ALSOif landsbe gi-- BY@{.. Jedlion, and tac

ent dones a deux

€3 4 Jes heires de P'un the heires of one of

de eux, ceo cff bone

ven to two and to

them, this is a good

jointure, ef l'un ad joynture, and the one

franktenement, et/ A~
ter ad fee fimple. Bt
fi celuy que ad le jee
devie, celuy que ad le
franktenement  ave-
ra [entiertic per le
Sfurvivor pur terme 4e
fa wvie. En mefme e
manner ¢ff, lou tene-
ments font dones a
deux & les bewres del
corps d'un de eux en-
gendres, ['un ad Jrank-
tenement, & [auter ad

Jee taile, .

hath a freechold, and
the other afee fimple.
And if he which hath
thefeedieth,he which
hath thefrechold thall
have the entiertie by
{urvivor for terme of
his life. In the {ame
mannerit 1s,where tc-
nements bee given to
two & the heirs of the
body of one of them
engendred, the one
hath a freehold, & the
other a fee taile, &cc.

they are joyntenants tor life,
and the fee-fimple or eftate
taile 15 1n onc of them; and

{a. Ro. Abr. 48. 1. Co. 120.
50. b. Ant. 46. b. 10. Co. 50.

1l.
b

Joe 25 £

[nr] 18. E. 3. 3G 7 FL. 4. 16,

2. Co. Go. h._}

becaufe it 15 by onc and tho-

famc conveyance, they are
joyntenants, and the fec-fim-
ple 15 not cxecuted to all
purpofes, as hath beene fud
betore (3).

It a fine bee levied to two,
[#] and to the heires of one of
them, by force whereot hee 13
feifed, he that hath fec dieth,
and after the joyntenant for
lifc dicth, and an cftrnger
abates, 1n this cafe the heire
may either fuppofc the fec
fimple exccuted, and have an
allite of Aortdauncefler, the
words of which writ be, & R,
pater fu:t Tedfitus die qro obiit
in dominico fuo wt de feodo;
which cannot bee fmd ol himn
that hath but a remainder ex-
pectant upon an cilate for hife ;
but 1 refpect chat he 1s feifod
of u fee fimple, and of a joynat

efiate in poffeflion, the words in the writ be true, that he was {eifed in dominico fwo w2t de fo-
odo (4). Likewife the heir may have a writ of right, which alfo in fome fort proves the tee fun-

ple cxecuted;

(1) Yetin

the cale of a gift to the hufband of A. and the wile of B.

poffisil ty, and Fearne on Conting. Rem. 3d ed. 176.

(2) See Dy, 32600,

(3) Ant. 182, by See alfo poft. 297. b. Fearne on Conting. Rem. 23. 24, 26. 25,

and the bewrs of their bodies.

or the heir may have a feire facias to execute the fine, by which the heir fuppofeth

that

relerences will introduce the reader to moift of the fearning on this curtous pomt,
(4} See however Bro, Nouv. Cal, plousg, which 1§ contr a.

(Scét. 283.)

(n] q2. E. 3. 0. 10. 11 1L 4. 55.
a1, X g. lare facias 19. 29, H.
8. Mowtd. B. 59. 4. E. 3. 37.
F. N. B. 1gb. & 219. 4. L. 3.
Itincre Daby. 24. E. 3. 0.

o C 1
2, Cu. 01}

‘1. Ro. Abr. 0S0.)

fol. 20. b, lord Coke allows a prefent cftate tail in a cale of double poffibility equal to that heve fuppofed; namely
see further on this head Vin, Abr. tit.[

29. Bro. Nouv. Cal. pl. 260, 503.387. Thele



s
gL g, oA
R r‘;‘fml / / (/1-"-';

o=

; £
’.r ;:;'f}‘l ﬁ(

7

Lib. 3 Cap. 3. Of Joyntenants. Sect. 2.886.

that the fee was not executed, or he may maintaine a writ of intrufion where the heire maketh
the like {fuppofition, and fhall terme it a remainder. (1) And yet when land 1s given to two
and to the heires of one of them, he in the reimainder cannot grant away his fee fimgple, us

hath becne faid. (2)

(Poil, 281.)

Seét. 2.86.

(Laimer  riens [ TEM fi deux joyn- M LSO if two joynte-
per diftent de fenaunts ~font [ei- nants be feifed of an

- Jor compagnion, fies deflate en fre fim- cftate in fee fimple,- and
&c. By which e, ple, & l'un granat un the one grants a rent-

F.N.B.oog. E.207. 7.1. 6. 2. 15 implyed, that {0 pops chgroe per fom fait charge by his deed to

. H. %. 20. 10. E. 3. 34. 17. it is if one joynte- * . o .
K 5. tie. charge 15. 5 H. 5.8, oo ackwlgd;e . @ un auler hors de ceo, another out of thatwhich
a.)

Vide fedt. 28g.  {6.Co. 79. a. rccognilhnce or a f{ta- ?g;g ( lz{y qﬁ}rf (3) 72 bﬁlOllgeth (O hill’l, 11

tute, or fuffreth a judg- ’ ) : - .. frn 176
ek i an adtion of €6f cafe durant la vee le this cale during the life

debt, &c. and dieth be-  granior le rent clmf‘gc of the grantor the rent

forc cxecution Imd, 1t W s ., - "fr‘“fi‘ | o
. J J dANr€ IS CIic ¢
{hall not bee executed ‘?ﬂ ‘ﬁcézﬂﬂﬂ’ e {?P es Ch'l!"{_)f: Ctuall 5 vual

afeerwards. (5) Bucit fom deceffe le grant de after his deceafe tie
i‘fﬁﬁfﬂbiﬂﬁf&ﬂ ‘h]‘; le rent charge eft vod, grant of the rent charge
(il bind the furvivor. guantachargerla terre, 1s void, as to charge the
And it is further im- car celuy que ad le terre Jand, for he which hath

ft{;?ﬁ?{? 3;2}-;;11:}:5 ﬁt’f /L’ /*Z'J'f’ ’UJ.‘UGJ‘" ! Z‘i’?f&}/"c’! thC I}llld l’)'}f ﬂ!f\'iVOI' ﬂ}"{l
£ 1 2y .l. & . ; .-
of the recognilance Zouf la terre (?’_yc‘l)fﬂ‘gr’. hold the whole land dif-

-

fiarute and judgement,  Bx fy cqpfi oft, pur ceo “charged.  And the canfe
1f he thar chargeth, &c. S I Ve 2 g
furvive, it is wood for G coliy que fuive g;’:{;l 15, for that he winich fur-
410, H. 6. 2. (tich. 3 Plowd ‘“’i'd o it s [o] if clayma & ad la rerre viveth claimeth & hath
(9] q. rl .31..‘1:1.3; owd. n 0o 1158 1ol 1 i it f ¢, . 1 ’*.,j . .
308 b.) a man bee pofletied of P¢ le furvivos ,U.1..)g23’”c-~ the litmf_i‘ by the {urvivor,
certaine lands tor term 72y ad, ne peer de ceo and hath not, Nor can
of yearcs in the night et vmy s jage A v en oy oy )
of bis wife, and grant- claymer P pei u;/f_;izz‘ c]almf any }hmb by de
eth a rent charge, de fo12 compaigiion, Jc.  feentfromhiscompaiion,
and dycth, the wile  Afos gurorment f de &, But otherwife it is
ficilaveyd the charge ; R . C T +
(f)) but 1f thg huf_ PﬁrCLJ;ZE;ﬂJ, 0o "/ﬁr ./J’Jn'i.ff Of P?.I'CCH{?I'S, 101' iy LﬁCI’.C
band had furvived, the  doyx paicerers des te- be two parceners of te-

charge s Good WS pements en Jee funple, nements in fee fimple, &
If a silleine pur- of devant efcun parti- beiore any partition miade

Elilziiiil:ini: ﬁqlldJ;ﬁiL tion fait [uic chorge cco the one charpeth iz

fance, it thutlrﬂ'f:u encer GHe @ luy affiers per fin which to her belongeth

m”? E. 3. tit. exccution Sta- iiﬂlfg";]flf’i}f:-{‘]'hi::;lf Jait dun reat charge, by hier decd with a rent
fame, s it hah beene  SC. € purs woruft fons charge, &c. & alter dicth

faid. Bur otherwiic ic  7ffye, per que cvo, ¢ne a without iffue, by which

ii:ﬂ{i f::f}.l]:;li?:"}:'[.lihZ liy ajfeit, difeeid .:.:/’zz:z-: that whicir belongeth to

vealon that  Loiniewon Lo parcener, cnoceoff her defeends to the other

heve yecldeth W this eq o Panter parcencr 1i- paicener, 1 this calz the

i, () |
/ It tfwn 108 nic- Cnidra Lt Feiiy r”ffrhi'f’;g;"r‘, otier Arcencr {hyall ]1()1&1

. TR |
)

o nants bee ot verme, Lo pup cog gue i vt the land chiwoed, Sce.
Colvg T80 T Com. 263, [,}1] and the one ot Lo e 1 ‘ R “ _
D maame Hades cale. hem grant ro /.S that {2 C{’/ litgrl e ] / (lyf-i}fﬂ, DeCcantie firee came Lo th!ﬁ
cosie heiire, CEr. moity by deteent, as heir,
coC
| 1)

‘(l) ‘A{‘r'. FoINL T2~y T So alto fuch beie thall have 2wl of by i ocoofonddioco e, where the furvivine tenant for 1 fe
alienwin fee, 1IN By 209, D | | )

f{) hoeoinr, S be="ere 1 o emines diflicutty Tn this Dlleres e T eanceive Tord Coke's meanine to be, that, thoneh
for fume purnofis 1_5“1‘ ciot s for life of 1 he Foantonnt havine the fee i ditlin'd from and wnnereesd o his Creat. ol Ve, Yot ol oy
oty i s ot o, bt bhoth b ates e i thao Folpedt contolidaied notwithfland e the Nate o! 1t R NIRRT J
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o vim Bl il in & ) | i‘. i v r_,. il Ve Lo nfony .HI {onr Lo ||q1_n1*n- pevlon, 1Al becannot fove s D0y
“.;T‘H f!'ﬂln 8 K i [ 1LQh, r'l it : intnal wrant the o 1l..l'll.' {0y ]|I1: | ¢ I-'|\'||1:: toy hoom b il ehie feee [uintey poeean b (LA R SR S
. A l!:\]::it.' el refeive :t: cilate tor b, Lt e Ay palaw A\ all s a1 1ol h} toadliio s o) hie oy VTR AR PR SO TS
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IL:['\.; :.' I|::l! W.re 1N rhoge REE ’Hil_' ) 1|.’|‘l"' HI]’] ]y e I‘It_'ll:i {]!'{mr-‘ _f,.“-w.f,” KHHI:! ffm-- f oo M vt oo " Pe dip b el P RTN PIT
Lo ol ey g Sy Lorwhiesh ol Colee citea s, B4, 00 h, See 1, Lo, o, l!.tli ‘ol e pallo-e bere thauld he
}”_“f””i'”l-f tor Gecnr Dy Ll che Jointemamt oo g tie Toe eand Do oy Torm pad- oy the fee ohier o, cl e ol ta b
Iomtenanl, o wonnd vt onty he eonty iy Lo the power o alion ition nece Moy anendoont 1o o o oo, hiot weuld Bede gy,

1 gt 1 ey i i .y ' . ) v . . C P
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Lib. 3. Joyntenants. Sell. 287.
if he pay to him ten pound before Afichacimafle, thatthen he {hall have his terme, the gran-
tor dycth before the day, 1. 8. payes the fumme to his exccutors at the day, vet hee (hall not
Fave the tearme, but the furvivor fhall hold place; for it was but in nature of a communi-
cation: (1) but ii he had made a leafe for yearcs, to begin at Iicbaclnafle, 1t thould have
bound the iurvivor, (2) - -
And where Listleton putteth the cafe of a rent charge, it 1s fo hkewife implyed, that if
one joyntenint cranteth a common ot pafture, or of turbary, or of eftovers, ora corudy,
or fuch like, out of his part, ora wav over the land, this fhall not bind the furvivor : for at
15 2 maxime n law, that jus acerefoendi preefertur oneribus 3 and there 1s another maxime,
that alienatio rei precfertir jurl accrefccnd’s
If onc joyntenant in fec timple be indebeed to the king, and dycth, [] after his deceafe no

* r

cxtent hall be made upon the lund in the hands of the furvivor,
Ifa recovery be had acainft one joyntenant, who dycth before execution, the furvivour
‘/WIW/? fhall not avold this recovery ; becuule that the right of the moitie 1s bound by it.
%«,‘qi 7 1f one joynienant in fee take a leafe for yeares of aneftrangerby deed indented and dyeth,
e the {urvivour {liall not be bound by the conclufion ; bucaule he claymes above 1, and not
W/@_, under 1t

5 Lt lacaufe oft, pur ceo que celuy que furvefquift claime & adla terre

19 ol > ' o . . -

/ 7 /& jj{j’?" UrUIT0r, SC. 1lere awnine Tirtleron theweth the reafon @ and the caufe, wherefore

W* O e jurvivovr fhull not hold the lund charged, 1s, tor that e cluymeth the land trom

/py . 22.,?.1115 firlt teofior, (3) and nor by hne compaanon, which is J.oitleton’s meanmnz when he faith,

AL g 2/, (that he climcth by furvivor) for [s] the turviving feoffice mav plead a fcoliment to him-

' %Lﬂ .l . - ‘4‘ . I;-ll | ] 1‘ i“ 1 A 1 l. 14 Ii"r vey ¢ . b s \ .
TRtlte without sny mention of his joynt feolice. (4) And this 1s the reoion, that it two joynte-

-/2 / ;’ nants bee i fee, and the one muketh w leale for yeuares, -qeearving @ rent ancl dyeth, the

’
/VPqurvivin:: feaffec [¢] fhall have the reverfon by furvivor, but e ihall nor have the rent,

g B - becaufe he clalmeth in from the ﬁr}t teofior, which s parameunt the rent. I there be two
L -} g jeyntenants In jee, and the one Jovntenant granteth a rent charge out of his part, and
ﬁ “alier releateth to Ins Joynt compunion and dycth, he fhall hold the Jand charged; for that he
% 2. . out of the reafon and cawle tet downe by Litleton, becivie he elimeth not by {urvivar, in
7fﬂ' as much as the releafe prevented the fumes And et s opinlon wus Littlror himfcife {77 De-
5. " fore the edition of his booke.  But ulﬂ men wyree, thatit 0 B, and O be joyntenants m fee,
& / Z 6 and .4, chareeth his part, and thenrcuenictn o B.and bis hes, and aveth, that the {av | chavpe
%ﬁ%" ynt com panlon at the timu. ol the rulc}li'{: _ll'htt.{t:? and feveral writs of preecipe Imli’c_ be brought
W againfl them. (5) And albeir te rledfe of obe Joyntenant to the rebaue ot the joyntenants
fo frtss, akes O degree in fuppofition of Luw, neither1s there any feverall itate between them, but
ftute of him that relesaferh is as it were cxtinguifhed and aiowred m thewr eftate and pof-
Mﬁﬁf:n, fo asonc f’;m"c'fj‘u* lyeth againdt them, R
2e etid, As it tenant for life grant a vent charge, cad alior uricadredh has etiate to the lef-
for, albeit theeflate charged be drowned, and the leflor 1s not i by him, yet hee {hall hold 1t

is good for ever; heeaufe in that caie 72.cannot be 1 from the firlt teoffor, becaufe he hatlhia
s _the c & <
(7) yerthail they Licld the land charged as 1s

chuaiged. (9)

Mes auternent oft de parcencrs, car Ji font deux parcerners, I¢. This
23 to be intended as well of parceners by cuftome as of parceners by the common haw ; and
here 15 1miplyed the reafon ot the diverfitie, for that the furvivor doth clutime above tar
charpo 1 the hoire by defeent under the charge. (9)

LH

Sect. 287
4 c g /’f'.:-;:u' e
-/ﬁ}'ﬂzﬂ LR B A,

y nol . 5/‘7"2’ /;’.2»43-’
]*TEﬂ’[ﬁ Jont aeix A LSO if there bee PLR ./a{:z

teflament,

jﬁ_}f'}f.."t‘}h??if.f Gos two ] cyntenants (I¢. Titherin writing,

T, » 3 ' upative, accordine to
weree en fee frnple of 'and 1n fee fimple or nuncupanve, according
1rres [ / j P the cuftome,

within a  borough,
where  lands and te-
nements are devifable
by teflament, & if the
los dits dens joynte- onc of the faid two
nants devife ceo que joynteniants devifeth
a luy cjurt for Son that which to him be-

Btlacarfeeft, pur ceo
que nuldevife poet piren-
der effect mes apres te
mert le devifor (10) &
per famord toul la terre
maintcnant devicnt per
la Loy a fon compagnron,

OFA

derins wn burah, Lo
los 2orres & Ledements
SJout devifables - per
reflanend, G i lun e

18§

{Finch's L. g4. 6. Co. 95. 2. Ro
j . 5, 2. "
Akr. 88. 8y. Cro. Jaw. g1.y2.;

45+ £. 3. 13. Vide {c&. 284,

[7] 40. Afl. 36. s0. AM &, € ﬁ#%‘jzg’,

F. N.B. 149. g. Pl Com. 321. * 1
(IR

(1. Co. 85, Pull. 332. a.) « &
oF Sz
.-";' ﬂﬁﬁ‘- "

[¢1 24. E. 4. 1.b. 18. E. 2.
briele 820, 8. E. 2. cuiry 75.
18. L. 3. 28. 38. k.n. 26. 8. H. 6.
25. Vide 46. L. 3. 77, 25, 1. G.
30

7] Diev Mich, o, & 9. Elir. 18>
Lhiso 1. folo g6, Vide hib. 6. ol
78. 79 (loli. 318. a.)

~y 2

] 3311 6. 5. a. 9. Eliz. Dyer
alj.

w0 a7, H. 8. tit. alienation Br-
1. r0. Eogq. 30 b, 40, E. g-
4r. boa3. 1L 6. 5. 22, H. 6. 40-
L. par Pole g5 k. 5. 1clcafe 43
33 ¥ 3. avowry 195, 14. 1L 8.
2. (61 {Cro. Jam. 646, Plowd.
198. b. Co. 79. a. 8 Co. 143.
9. Co. 107. b. Poll. 233. b.)
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(1) Bee oy ML
(2) e palladed ray, . o
(1) 1o e e cafon a wils Mall not have dower out of lands of which her huofband was jo ntenant, Ant. 37, b. Sec poft.
P woaca T alwun ity depending on the Lune priuciple.
() Acc. FoNL B 1. i | |
(¢} A tothepatal cHect of fueh a releafe ou the jointenancey, lee polt. {edl, 304,
(ny loihould ce vz
. (1) See theede of wafle in Brownl, Rep, 238,
(1) Ace. 1 b o . _ 1 . L,
. (;;\ In (‘.nilriu|n"u Pt on L'u|‘+}f!m|dﬁ (14. the doddrine of admiMlion on the dealh UFCUD)'IIUILIUIH lmnu;_)umtcunnts Or parce-
* noers da ftated aecarding to thin divevhity:,

a devile by hufband to wife,
¢ O

(1) Ace.ant, a0 bhegarcatonier the gt‘o..lm‘f'ﬂ of



Lib. 3. Cap. 3. Of Joyntenants.  Set. 287.

€9¢.  Here doth their feffament, &c. & mo- longeth by his tefta-

claimes commence 4t one N~ 4y cea  devile o/ ment. &c. and &i |
{tant: and although an 1n- ﬂ’ ~ f 4 ? ateth,

ftant ¢ anum: indiviftbile votde. Et la caife L_’/f, this devife is voide,

%ﬂ‘"

| . tempore quod non oft tempus  pur ceo que nul de- And the caufe 1is, for
Pl. Com. in Fulmerfton’s cafe. 0 pars temporis, ad quod ta-

. > J ' ) -
men partes  temports cornec- ‘U.zﬁf P vis .P ?‘}?ﬂdt’?" {'7(‘ thf‘t no (_ieVIfe can take
tuntur, and that inflans ¢f? ﬁ’ﬂ 771838 (ZP?'E’J’ la mort cftect till after the

Sfinis unius temporis {9’-;;;-.63:-*]8 dg*z.rg-'/bf, er }‘;grﬁz death of the dCVifOi‘:

cipium alterius ; (1) yet in 4 : |
D e o of law there s 07t tout fla- Zerre and by hisdeathall the

a prioritie of time in an in- pgizfenant deviert land prefently com-
ftant, as here the furvivor 1s

Ercfcrred before the devife, per la 2&_’)’ dﬁz conz- 1meth by the _law to

tor Littleton faith, that the panion, %zzr: Survef- his companicn, which
5

caufe is that no devife can take ‘72: - . .
effect tillafterthe death of the quife, per ie furviver furviveth, b}" the fur-
9

devifor, and by bis death all /& guel i/ ne claime, e vivor; the which hee

the land prefently commeth 57 oims e Ja terre doth not claime, nor
by the law to his companion.

Whercby it appeareth, that p‘ﬂr 7y le a’mﬂbr, hath ally thing tn the

Littleton by thefe words poff  zpes e fon droit de- land by the devifor
mortem & per  mortem, ?

though they jump at one in- mefine per le furvivor but in his owne right

flant, yet alloweth priovity folonque le- courfe de by the {urvivor accor-
of time in the mftant which

he diffinguifiicth by ger & ley,Sc. & par cel caufe ding to the courfe of
#off. And the reafon of this Zie/ devife e woide. ldw, &c. and for this

(Plowd. 258, b. Ant. 3o. 2.) prioritie is,that the furvivour : :
‘ ur Mes  auterime e/t caul =-
claymeth by the fir{t fcoffor Zerment ﬁ e fuch devife is

(15 hath bin faid) and there- @€ parceners  feifies void. Dut otherwife it
fore in judgment of law his s fenements devi- '1s of parcencrs feifed

title . is paramount the ‘ti- : R
tle of the devifec, and confe- Sables en tiel cafe d of tenecments devifa-
quently the devife void, and  dewife, &c. cauld qua ble in like cafe of de-

the rule of law 1is that saus ) . 4
accrefeend: preefertur frltf}fz:.e leP e li-lfe’\ &c. C‘(ZZ{ﬂz qec
wvoluntati. (2) ﬁfp?’ e
(Plowd.418. Hob. 3. Cro. Eliz, Two fems joyntenants of a leafe for yeares; onc of them taketh hufband and dieth, yet
33) the terme fhall furvive ; for though all chattels reals are given to the hufband, 1 he tur-

vive, yet the furvivor between the joyntenants 15 the clder title, and after the mantare the
feme continued fole pofleficd ; for, if the hufband dyeth, theteme fhall have 1, ana not the
exccutors of the hufband. (3) But otherwiie it is of perfonall gouds.

1. H. 5. executors 108. If 2 man be fel{ed of a houie, and poflefled of divers heirlomes, that by cuftome have pone
with the houfe from heire to heire, and by his will devifeth away the heirelomes, this de-
vife is void ; for as Littleron here faith, the will taketh efiedt after his death, and by his dearh
the heirlomes by ancient cuftorme arc vefted inthe heire (4), and the law preferreth the cu'-
tome before the devife.  And foitis if the lord ought to have a herriot when histenant dicds,
and the tenant devifeth away all his goods, yct the lord fhall have his herriot jor the reafon

_ aforefaid. And it hath beenc anciently faid, that the herriot fhall bee puaid before the mortu-

[Bi:;[ &iﬁtﬁ bhbz ?QICEE 5£;it(t-g)n ary. [x) Zwmprimis auten: debet quilibet, qut toflaverit, dominum frnir de meliore re quan: {erha-

fol. 178. erit recogngfcere, fS’ pofiea {*f:l:ﬁrfm de alid neliore, {g'c. whercin the lord 15 preferred, for thur

the tenure is of him, This dutie to the lord 1s very antient ; tor in the lawes before the con-

Lamb. fol. 119. 58. quedt it is {aid, fiwe guis incurid, five morte repenting, fuerit intcfiat’ mortansy dominus teiner
nullam revum fuarum partem (practer eam que jure debetur berioti nomine) fibi effuntito (0). In the
Saxon tongue it is called Aeregeat, as much to fay (as I takeit) as the lords beft; for Lese 15
lord, and geaz1s beft. But let us returne to Lztleton.

Mes auterment eft de parceners feifies des temements devifadle cn 170/

cafe del devzfe, &Sc. caufa qua fupra.
The reafon is evident, forthat there is no furvivour between coparceners, but the part of

the one is defcendible, and confequently may be devifed.
Selt

L ]

(1) Therefore in Fitzwilliam’s cafe 6. Co. 32. it was argued, that the indulgence of the law in connelting two times 1o

make one inltanttime cannotbe extended to threctimes. See poft, 298. a. a cafe in which priority of time inan inmuuntis aliow-
ed, for {ake of faving the remainder in fee of a rent from the cffe &t of a fufpenfion of the particular eftate,
(2) Acc. as to goods, Office of Exec. ed. 1674, p. 26. Perk. fefl. 526, Swinb. on Teftam. part 3. fedl, 6.

Al:(j) '75;::'_ L?Stp?.ﬁzb poft. 351. a. and the cale of a purchafe by huiband and wife jointly, the ftormer being a villein, in 2. Ro,

(43 Acc. ant. 18. b.
{5)1t fhould be cap. 57.

(&) Sec this fame paflage cited ant. 176. b,
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Se&.* 288. 0

Vide {eél. Gg7.

. JTEM il eff comu- A LSOitis common- JTEM eff commure~
- nement dit, que ly faid, that every = ment dit &c. Tha is,
chefcun joyntenant ¢f¢ jointenant is feifed of it is the common opinion,

A /. . ‘ common, opinion,
Sfeifie de la terre gifi/ the land which hee and communis opinio 15 of goo

: . authoritte . law. A .comniuni
tient joyntment (1)

per my el per fount ; et
ceo eff autant adire

holdeth joyntly per sy
& per tour; and this
1s as much to {ay,as he

ohfervantid non eff recedendunz,
(3) which appearcth here by
Littlcton.

{Poft. 350.a. 2. Co. 66. b. 2. Ro,

Per my & per tout.

Lot fic totum tenet &F uilsil tenct,
Se totum conjundtim, {9 nibil per

Abr. 86.) Vide Bra&on lib. 5.
fu. ygo. Brivton cap. 35. Fleta
lib. 3. cap. 4. go0. L. 3. go0. 18,

quilefl foifie per chef~

cun parcelet per tout,

1s {feifed by every par-
cell & Dby the whole,

= ' . rines ] €l te ! « fe feparatioe,  And albeir they I 2. bre. 831. 35 IL 6. 3o.
G'e.et ceoeftvorer,car &c:and this istrue, for ./; ruf pa Hitod (n o emmpﬁz Vide the fecond oot of the 1o

flitutes upon the 6. chapter of
the ftatute de l)igumis. Flota Iib,
ikcap. 28. 40. All. 79. 48. E. 3.
10,

enz chefcun parcel, ef
per chefcun parcel, et
per touts les terres ef
tenements,tl eff joynt-

i every parcell, and
by every parcell, and
by al thelands and te-
nements, he is joyntly
.ment feifie ovefque fon {eifed with his com-

companion. (2 ) pagnion.
them two and their heires, I may enter into a moiry.

And where all the joyntenants joyne in afeofment, cvery of thein in judgment of law do give
but his part. (6) If an alien and a fubject purchafe lands joyntly, the king upon oflice found
fhall have but a moity. (v) And Littleton alterwards in this chapter (8) fuith, that one joyn-
tenant hath one moity 1n law, and the other the other moity., And therefore if two joynte-
napts be 2] and both they make a feotfment 1n fee upon condition, and that for breach thercof

-onc of them fhall enter into the whole, yet he fhall enter but into u moitie, becauie no more in
Jjudgment of law pafled from him : (g) and {o it is of a gift in taile oy a leafe for life, &c.

Yet every joyntenant may warrant the whole ; [«] becaufe a man may warrant more then
patleth from him. (10)

If two joyntenants make a feoffment in fee [2] and one of the {eoffors dye, the feoflee cannot
plead a feofiiment from the furvivor of the whole, becaufe each of them gave but his part; but
otherwifc it 15 on the part of the feoffees, as hath beene faid betore.

Aund where two joyntenants be, the onc of them [¢] may make the other his baylife of his
moity, and have an aétion of account (11) againft him,  And one joyntenant [4] may let his

' part tor yeares or at will to his compuanion,

Lf two joyntenants be of certaine lands, and the onc of them by deed indented [ ] bargain-
cth and {feileth the lands, and the other joyntenant dyeth, and then the deed is involled, there
fhull pafie nothing but the moity which the bargainer had at the tiinc of the Larvain. (12)

where therc bee two joynte-
nants in fee) vet to divers
purpofes cach  of them hath
but & right to a Mot u4s Lo
enfcofie give or demife, or to
forteit.(4) or lufe by default in
A preccipe. (5) 1f my villein [y ]

[¥] Vid.6. E. 3. 4. 7. E. 4. 29.
and another purchafe lands to

11. KL Dyer 183. (2. Co. 58. a.
Cro. Jam. gi. 1. Leon. 47.)

[z] Pl. Com. in Browning
a.

caley dol. {1 g3- a.) (Polt. 1g0.

)

[a] Vide the fecond part of the
Inltitutes upon theG. chapter of
the Hatute of bigamis.

[0] 14. E2 4. 5. and the other
bookes aboveluid.

{¢] =21. E. 3.60. (Poft. 200. b.)
(4] 11. 1L 3. 6o. 33. (Poll. 193,
b. 335- 2.}

fe] 6. E. 6. tit. Taits inroll. g
Br.{Cro. Cha. 217. 509. 1. Co.
173)

* Sect. 289.

JFITEM f; deux joyn-

tenants  font  fei-
Sfies de certain  terres
en fee funple, & Lun
lefla ceo que a luy affi-
ert a un eftranger pur
Lerme de 40 ans, & de~
Ve qevant le ferin con-

A L3O if two joynte-

~ nants bee feifed of
certain lands 1n  fee
fimple, and the one let-
teth that to him be~
longeth toa firanger for
terine of forty yeares,
and dycth before the

PER force de
mefme le dif
thfyt’, E‘?C‘t

By this e, 18 1m- :

plyed, [ /] that where [ £} Vid. &, 286. 8 66o. &

our author {peaketh feét -
of joyntenants {eiicd
in fee, that fo 1t 12t
two be {cifed for Life,
and one make a leafe
to br.‘:_gin Pi‘(l'funﬂy or
in

(1) ~-.in L & M. & Roh.

(2) e inl. & M. & Roh. _ . _ . .

(3) This faine maxim is cited polte 229, boand 364. b, In Wingate’s _I\L‘lm:_nﬁ 732, there is a vavicty of Cn‘f‘:.‘fi collefied t}':t l}luf'-
rvate the application of this rule, Other rules immediatdly connec¢ted wich this ave, that communis crror facit jus and res judicata
Do weritete bethegor, and alfo that minime mutanda Jfunt qu.e certam f:rtw'ﬂrc'm_ffnuem J’Jﬂ[)f{ﬂ'ﬂ”f, as to which ﬁ:_t: puﬁ._ 365.a. I1ob.
147.  Wing Max. 748, and ant. 52. b, in the margin.~In a late ecclcfiaftical cafe of great importance, 1o which bonds of
retignation were condemned by the fupreme court of appellant jurifdifiion, thefe four maxims appear to me to have included
the chict topie of argument in favour of fuch bonds. _

(1) Acc.as o copyvholders being jointenants Calthrope’s Reading 97. Kitch, French ed. 8.. a.

(5;) Seeant. 125, b,

(6) Acc. 1. thk 7.0, pll .

(7} Sey ant. 160, and note 2. there.

(8) Polt. {eét, 291, o ‘ _ B

() Sce ant. 47, 1. & poft. 214. a. the cafe of a leafe by two jointenants with refervation of rent to oue, and the dilference
thure taken botween {uch a leafe by pare/ and one by deed tudenied.  Sce alio Dy. 263. &,

{i0) See poft. feét. ~a0.

(11) See ant, 172, a.

(12) Sce ants 147. L.



- Lab. 3. Cap. 3.

in futuro, and dicth,

this leafe fhall binde
the {furvivor, as it hath
been adjudged. (4)
[+] 11. H. 4. go. 14. H. 8. 6. [g] And it onc juyntc-
17. E. 4. 0.4, 9. H. 6. 520 20, H. nunt grant qu_‘/z’umm
7-29- 14- H. 7. 4. 18, L. 3. exe= yppre or  herbagiuvm
cution 56. 11. Ll Dy. 2835. Plow. tervee; for yearcs, and
Com. 100.a. Temps L. 1. AL ;0777 770 - :
s22. 20 H. 6. 4. 3. H. 7. 13. 10, dicth, this fhall binde
11. 7. 24. (Ant, 4. b.) the {urvivor ; tfor fugh

a leffec hath mght n
the land. Soit is 1t
twvo joyntcnants  be
of a water, and the
one granteth the ie-
verall piichary.

Liun lefla. The
one letteth. It two
joyntehants  bee  of
an advowion, and [4]
the one prefenteth to
the church, and his
clerke 1s admiteed and
iftituted, this 1 re-
{pcétof the privity fhall
not put the other out
of poffeflion; (3) but if
that jovntenant  thie
prefenteth dieth, it thal
ferve for a nitle 1 a
guare Lnpedit brought
by the furvivor. (6) But
yet if one joyntenant
or tenant 11 coninon
prefent, or if they pre-
fent {everally, the or-
dinary may cither ad-
mit or reiule to admit
fuch a prefentee, un-
lefle they joyn 1n pre-
{entation, and after the
fixe moneths he may
i that calfe prefent by
lapfe (7).

But if two or more
coparceners  bee, {/]
and they cannot agiee
to prefent, the eldeit
fhall prefent; and 1f
her fifter doth difturbe
her, fhe fhall have a
guare mpedit  againil

(Dy. 187. & 2. Ro. Abr. 89.)

[} 6.E.3.88. 39. 52. 7. F. 3.
20, 21, 17. k. 3-37- b, 22, k 3
g. 30. E. 3. 16, 11. H. 4. 54.
15. E. g. Dar. preflentment 11,
10. F. 4.94. 1. H. 7. 1. b. 2. R,
3. Quar. Twmp. 102, 0. ki Dy,
o59. 36. . 8. Br. prelent. 27,
H. 8.fo. 11. 5. 1. 7.8. 6. E. 4.
10. b. Doét. & Stud. 116. 34. H.
6. 4n. 20. E. 3. Quar. Imp. 63.
¥. N. B. 34.V. (2. Ro. Abr. 355

[7] Braét. li.*; £0.8%8..24 5. 24 7.
Biit. fo. 223, 435. Ed. 3. Fines
g41. 18. K. 2. Quar. Tmp. 1706,
8. 1. 6. 9. 1q. E. 3. 1b. 50. 5.
H.s5 10.F. N.B. 34. V. {Piowd.
g32. bh.333. 2. 10. Co. 135. b, 2.
Ro. Abr. 346, F. N. B. 33. E.
Ant. 106. b. Poll. 243. 2. & {eél.

- Of Joyntenants,

mence,oudeins le terme,
enn ceff cofe apres fon
deceafe  le lefjee  poet
enter et occiipiei la ioi-
tie a luy leffe durant
le terme,Sc. coment que
le leffee 17'avort ungues
poffeffron de ceo en la
vie le leffor, per force
de mefmele leafe,Se. Bt
le diverfitie perenter le
cafe de grant de renf-
charge{1) |avantdit, cf
ceft cafe eft ceo. Car en
grant de rent charge
per ] joyntenaunt,Se. les
tenements — demurgent
touts foirs comne is fue-
ront adevant, funs ceo
que afcun ad afcun droit
d'aver afcun parcell de
les  temements forfgue
cux wcfines, et les to-

nements font en tie/

plyte, ccme 1ls fueront
devant le charge, Gc.
Mes ou leafe efft faif
per un  joynfenant a
un auter pur terme des
ans, e, mamitenaunt
per force de le leafe le
leflec ad droit en miefine
la terre, ceflafcavorr,
de tour ceo que a fon
leffour affiert, et d aver
ceo per Jorce de mefme
le leafe  durant  fon
terme. (2) Lt ceo eft
la diverfitie. (3)

GO

uﬁ‘&'. 2 9-

term beginncth, or with-
in the terme, in this cafe
after his deceafe the lef-
{ce may enter and cccupie
the mottie let unto him
during the terme, &c. al-
though the leflee had ne-
ver the pofleflion thereof
in the life of the leflor,
by force of the fame leafe,
&c. " And the diverfitie
betweene the cafe of 3
grant of a rent charge
aforefaid, and this caﬁ?:is
this. For in the arant of
a rent charge by a joyn-
tenant, &c. the tenements
remaine alwayes as they
were before, without this
that any hath any rignt to
have any parcell of the
tenements but they them-
{fclves, and the tenements
arc 1n the fame plight
as they were before the
charge, &c.  But where
a leafe 1s made by a
joyntenant to another for
terme of yeares, &c. pre-
fently by force of the
leate  the leflee hath
right in the fame land,
[ videlicet ) of all that
which to the leflor be-
longeth, and to have this
by force of the fame leafe
durtng his terme.  And
this 1s the diverfitic.

tenant 1 common with the youngett, (8) Andin the fame manner the renant by the turtetiv
of the cldett fhall prefent. Butif there bee foure coparceners and the cldefl and the fecond

299-) her; and fo fhatl the
iffuc and the aflionce of
the eldett, and yet he 1s
to Littleton. (y)
(1) The following words between brackets not in L, & M. or Raoh.
(2) I inltead of terane in L, & M, & Rob,

2)

(3) &e. in L. & M. & Roh.

(4) Sceace, Cro. Jam. gr, & 2, Brownl. 15¢.
(5) Scepoll. 243. 4. 249, 0,

prefent, and the other two prefent joyntly or feverally, the ordinary muay refuse them all -
for the eldefl did not prefent alone, but the and one other of her fitters.

But now let usi10ui

Sr E

(6) Acc. murefully 2.inft, 365, According to F. N, B, 34. the law is the fime hetween coparcencrs, which agrees with tord
Coke’s dotirine about them in 2. Inft, 365, & polt. 243. &.  Sce further the cale of ufurpation of a right ol presenting nut,
149. 4. 8See alfo the cafe of attornment to one of two joyntenants, poft, fudt, 566, Add 5. Co. 97. b,

(7) See g . 9. 8.4, Barn, Lee, Lotit adwoavfon, Watf, Compl. Incumb, c. 8,

(8) Sce my note onthis fubjeft ant. 166.b. Hob, 119, Dy. 5. a.

(9) Seclurther on prefentation where more than one have an interefl iv an advowfony 2. Gibli Cod. 1fl ed. Bog. ant. 1= b,

18. 00 X7, Vine Abr 3as. Mallory's Quare Dinpedit 71,10 75,
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Se@i. 2090,

JTE M joyntenants

(S'ils wotlent) poi-
ent jfaire partition
enter cux, et la par-
tition eft affcts bon ;
mes de ceo faire ils
ne ferront compels
per la ley 5 mes sis
voylent faire parti-
tion de lour proper
volunt & agrencil,
be partition ¢fiotera cn
fa force.

A LSO joyntenants

(if they will) may
make partition be-
tweene them, and the
partition is good e-
nough; but they fhall
not bee compelled to
doe this by the law ;
but 1f they will make
partition of their own
will and agreement,
the partition thal {tand
in force.

pell.

oWy Dt

Sect. 290, 591 187%

.. lﬂmwlliﬂihh_—m‘h#‘*m%“‘; JRIL PR A

POyent jare parti- pu. ga.1,

Z1072. But this parti-
tion muft bee 4] by deed
as hath Dbeenc {aid before.
But joyntenants for yeares
may [/] make purtitiun with- [/]:8. EL Dyer g50. |
out deed. |

Ils ne ferra com-

[4] Vid. fcét. 259. 318. (Ant,
16qy. a. . N. B. 62. f.)

This 1s true regu-
larly ; but, by the cuftome of F.N.B.62. b.
fome cities and boroughs,
onc joyntenant or tenant 1n
common may compell his
companion, by writ of parti-
tion grounded upon the cu-
{tome, to make partition. (1)
But fince Littleton wrote join-

tenants and tenants in common gencrally are compellable to make partition by writ framed
upon the ftatutes [#] of 31. & 32. H. 8. as betore hath been faid, (2) And albeit they be now [7]31. H. 8.ca.1. 32. H. 8. ca.

comp=ilable to make partition, yet, feeing they are compellable by writ, they muft purfue the
fratutes, and cannot make partition by parel, for that remaines at the common law. And by
Littlernn’s authoritic herein it feemeth to me, that if one joyntenant or tenant 1n common
difitife another, and the dificifec bring his affife for the moytic, that 1n this cafe, though the
plaintife prayeth it, yet no judgement fhall bec given to hold m {everalue, for then at the
common law there might have beene by compultion of law a partition between joyntenants
and tenants in common, and by rule of law the plamtife muft have judgement according to

his picint or demand.

If o joyntenants be [#] of land with warranty, and they make partition by writing, the
warraniic i deitroyed ; but if they make partition by writ of partition upon the flatute, the
warrantic remaines, becaufe they are compellable thereunto, (3)

Sect. 291.
Sy Do th g
JTEM fun joynt ALSO 1f a joynt
cftate foit fait de cftate be made of
terre a le baron & a fa land to hufband and
Fene€F aun tierce per- wife and to a third
San, cu ceo cas I baron perfon, m this cale the
et fa feme wont cit ley hufband & wife have
en lour droit forfgue in law in their right
le moitie, Ce. (4) [¢# but the moity,and the
le ticrce perfon avera third perfonfhall have
tant coine le baron et as much as the huf-
Sa feme oty s. Pauter band & wife, viz. the
mioitic,&c.] Et la caufe other moity, &c. And
cft, pur ceo que I ba- the caufe is, for that
7on of fa feme ne font the hufband and wife
Jorfoue un perfon en are but one perfon in

q2. Vid, fet. 264. 247. 259
Mich. 16. & 17. EL 1. 340, Iun-
ter Hanis & Eden adjudge. ace.,
18. ElL. Dyer 350, b. Vaide be-
fore in the chapter of partition,
many bookes cited concerning
this matter. {Ant. 155, a. {edt.
2 s0.Mo.2q.Dy. 350.Ant.167. 0. )
3 E.»02.48.F. N.B. g.b. 5. Afl.
10, 7. E. 3.29. 10, Afl. 15, 10,
IX. 3. q0. 43. 12. AflL15. 17, 1%
E. 3. judeement 102, go. E. 3.
All. 62. 28. All. 35. 23. All. 10.
7. H. 6. 4. 19. H. 6. 45. 3.
E. 4.10. Vid. {c@. 247. Bant. fo.
112. ib. 6, fo. 12. & 13. Moz~
rices cafe,

[r] 29. E. 3. tit. Garr.

L o &«,2?'0?2 @ /él (Pofl. 299. b. 351. 2. 2. Co. 68.)

ﬁ;ﬂze ?z’?ﬁ'z‘ €71 ley V7, M/?//:Z(‘ﬂ'/rofi’? ,/./%.z_,-a
e lour droit jforfque le |

motte, &9c¢. Willian 1, /4 oF Z .
Ocle and  Foane his wifcgr g v 7 . R
[o] purchafed lands to them ct /i p/:w%/%' .4134(:’

Fo ich. 91, E, a.
two and their heires ; after .I?i'-u;lnp. icnl'l‘:llirulfu-.s{IE.TITT;EE:1. L aitrp 5 ,%,"?45
William Ocle was attainted 1. Ro. Abr. 38g. 388. g, Co. W}'},}'D 7-.f/
of hirh treafon for the mur- 140:) Y30 .
ther of the king’s father £, 2, /"’%V/ : &3 '3_,
and was exceuted 5 Foan lus .4,[,,{%_4,7@7"[ 4’_ ~
wife furvived him; Z2, 3. grant- 9 2. . ?'
ed the lands to Srrp/.uw de I3it- g o
terly and  his hewres @ Fobu 1 /
Hasokins the heire of the fad ' /6' ‘
Foan in a petiton to the r% -
hing  difclofech  this whole ¥ ay |
marteyr, and upon a _fuir. facias AL KJ‘?’”' /r y ATl
acaingt  the  patentee lmlth Soo 7 ﬁ’: ,72‘;%-7‘1.. /S
udeement  to recover  the ’
S lands, J, -4 A 4 -

. . CD: /S C‘i
(o) B inflanees of foeh euflom, fee for London F.N. B, 6z, b, and for gavelkind land ant. {& 265, and Robinf. on f! < Lt ELT

Griverh, poo,

(1) Aut, 169, ne==Ina Coke upon Littjeton T have, there is the following note on the extent of the Hatutes of 31, and 32.
11, 6. * Adindged hy St John cheife jutlice and Windham and Avcher jultices, Hillary 1659 in the comman benel, i the caule
¢ hetween Major and tae lord Coventry, that a tenant by elogit may have a writ of partition by the lalote of 32 11 8. and s
“within the meang tiorcol” Phis is followed with areference to Cro. Chas 44. where itis faid, thae the flatute doth not ¢x-

tend to copyholds,

FUllhnAEN f;/

L

(1) Ace.ant, a6, a. and booas to paveencers, becaufe they are compellable to make partition at common law.  Sce the cofe r

ol el hetweon pieceners after piatiion ant, 174, 2. and b,

(4) "I'lic wonds toliowing hotwoen brackets not in Ly and M. or Roh

s D



Lab. 5. Cap. 3. Ot Joyntenants. Seft. 291,

“*“}T 1'“1“1’ the lﬂﬁlr”“ here  Joy, ef font en fem- law,andareinlikecafe
vezlded by our author, ) S rnis o : g v ryade
Vide {vél. 66;. But if an citate be made to bluble sz_/ﬂ: 4‘:59"?‘3 €~ 4S8 if all ‘f"ﬂ:atc be made

a man and a woman and their ﬂgzz.‘g ﬁm‘ tﬁz:t a zz’z-,wx to two _]oyntcmm ts,

herres before marmage, and “- 0 = 2 _ - el
afier they marrs, the hufband goyntenants, ou l'ur where the one hath by

and wite have moities be- ad per jaice de joyn= force of the joynture

tween them, which a8 Im- g0 Puy nostie en lo s the one moity in law,

lved 1n thele words of our
.lmm...n havon & fu fome. (2) & Vauter lauter moi- and the other the o-

Fi foue un perfon tie, Gc. (1) En mefine ther moity, &c. In

L) Bralt. B 5 f“}- 110 20- 5.3 o Ley. Brad. faith [ p Joir le maner ¢ft Pou effeie the fame manner 1t 1s
aﬂ‘ af . 0. L= .
ker'scale. PLCom. 483 Nichols < ”"—”-’j""*” 7" / ””"*’f}"”_/”fm! {/}1 /{Hf a le é;l?"{);‘f ¢f @ where an eftate 13

cate %g’)ﬂ Hnlllttiﬂi{n:: {j:i{ﬂ:hh:iﬁ;t- /t‘l j :':.'}?2.:’ cl as autels made (O the h Llﬂ’lﬂl'l(l
i1 reveraon bee r mtu.l to i dfz{x [70}}1;’.}‘, rid i z‘z::"/ ﬂl]d Y.-Vllcﬁ ﬂl’ld to two

e oand a woman and then ] X By v By i
| wo ) 7 e other men,in this caie
heires, and before attornment cas I éd? 0 é’f‘ﬁl’jc - =1

they cntermarric, and then 207f jorfque la tierce the hufband and wife
atrornment 1s made, that the fﬁ-’”‘; 0t /é’.f (23f 38 hBVU bl.lt thﬁi thifd

hufbaud and wite thall huave
no moitics in this calc, (4) QX Domes /;.*.r ayters part andtheothertwo

no more than 1if a charter of !”{J‘» ]jt;; rs, g_,,g,_ Cau- men th(:: Oth(:'ii;' {WoO

feothinent be made to a muan : /A 1

. jL - r "l‘ N ' ’- l:
and a2 woman, with a letter {a qu‘l fupra I_"il tS\, ol {"?fo e gz‘! ¢ |
of stturnie to make hvery, /Ea??‘.ﬁ.

they catermarry, and then i-
verie 15 made '/rr.w’r!'hﬂ’ for-

. N g -
mam charte, in which cafeit PLLTIS f«‘a’:l 42 I’};' , 938D ihall pe {aid

18 fuid that they have no mol- del inatter tou- of the matter
ties,  But certam 1tas, that f ) e anrre tonchine TOVALEnALCy
a feoffment were made h_cfurc chant j@l!lﬂud’hfft, -014(:‘11“1‘.:. JO}f ﬂtLl;ﬂhL}
the ftat.of 27, IL. 8. of utes to g Jo C‘.{?ﬁpfﬁ’i* de te-~ 11 the Chaptcr of te-

[7] 4. Mar. Dyer 149. 3. Mar. the ufe ot man [¢]and a wo- i . e _
D)-u::r 122. 2g. 11, 8. Dyer 2. man, and their htll:, ad tl‘l"’y" narnrsy &7 C0NIiN101, cE Nanis 1n COInimaoin, l'S\.p

entermarry, and then the - femant per clegit, et tenant by elegit, and

‘ tute s made, if the hufband 47, 7,0 per flatute tenant by {tatute mey-
alien it 15 good for a moity ; ) ha
for the ftatute executes th... merchan?. chant.

pofleilion according to fuch qualitic, manncer, forme, and condition, 45 they had in the ule, fo
as thoueh it velt durmg; the coverture, yet the act of parliament executes fewerall moities
them, ﬁccmrr they had feveral moiues in the uie. (g)
[+7 40. AL p. 7. ' If an cliare be made to a villeine and his wite [] being free, and to ther heires, albeit they
7 have feverall capacities, w/z. the villeine to purchate for the benefit of the lord, and the wite
for her owne, yetif the lord of the villeine enter, and the wite {urviveth l1er huiband, ihe
) fhall 1070y thL whole land, becaufe there be no moties betweene them.,
A man makes a leafe to A. and to a baron and feme, wiz. to 4. for lite, to the hufband in
taile, andto the feme for yeares, 1n this cafe 1t 1s fud, that each ot them hath a third part 1
. refpect ot the feveraltic of their eftates,
;1 Pl Com. 483. Nichols If a feofiment be made to a man and a woman and their heires with warrantie, [¢] and they
cale. entermarrie, and after are impleaded and vouch and recover mn value, moities ihall not be be-
tiveene them; for though they were fole when the warranue was made, notwithitanding ar the
time when thLy recovered and had exccution they were hufband and wite, 1n which time they
cannot take by moitics.

Albeit baron and feme (as Littleton here fuith) be one perfon in law, fo as neither of them
1o. H. 7. 20, can give anv cltare or interelt to the other, (6) yer il a charter of eoftinent bee made to the
wife, the hufband as atturney to the feoffor may make liverie to the wite; (5) and fo a feme
coverty, that hath power to fell Tand by will, may fell the fime to her hufband, becaufe they

are but inftruments for others, and the flate pafieth from the teottor or devilor.
r‘] te. Eogoentinovita 0. 16016y [y hand, wite, and a third perfon purchile lands to them and thetr hewres [#] and the
3. ibid. 36. K. 3. ih. 20 35 and e ﬂnr.,tlu. ffature of 32, 7/, 8. cap, 1. had ahened the whole land toa flranger mn fee,

.MT ), 1. 310 HL 60t Enat,
U,“H,}nblc 5,1_319, 11 6. 45 F. anddicd, the wile and the other joyntenant were joyntenants ot the nghty and i the wife
‘ - had

N. B. 193.k

-

(1) No&re.in T, & M. or Rob,
(2) Seeacc, as to this difference between a joint eftate to hufband and w'{ irfore m'mmm and one aftery, Calthrope's Read.

on Copyl. 92, ¥, N. Bu gy, B, Seefurther eale of Butler and Baker 3 the cafe of Margery I\Iuﬁ aunt, 133. a. the cale of
4. Afl, g0 aited 10 1. Roo Abr, 2710 and the cale of Ward and Walthew \""LIV 101, A

(3) See ant, vrz.a. where the fame paflage from Bracton is citedl,

(4) Seeace. poft, 310, a.and there the doflrine is more pohlwcly exprefled.  See {urther the cafe of a leale for life to baron
and feme and afterwards confirmalion, poft. 299. b,

(s) Sce Dy, 200. 2,

(6; Acc. ant, 112, a, and obferve note 6. there.

(7) Acc.ant. 522,



£ab. 3. Of Joyntenants. Seét. 241,

had died, the other joyntenant fhould have had the whole right by furviver (1) 5 for that they
niobit live Joyned ina writ of right (2), and the difcortinuance fhould not have bavied the
- entrie of the furvivor, for that he claymed not under the difcontinuance, but by title pafa-
mount sbove the {ame by the firti feolicinent (3), which 1s worthic of obfervition. But 1] the
hufband bad made a feoffinent in fee but of the moity, and he and his wite had dyvd, thew
moity thonld not have furvived to theother, |

And for the better underftanding of this diverfity divers things are worthy eof ovfervation.

Firtly that a nght of actien and a night of entrie may fland in joyneure ;3 for at the conymen
bov the adiveation of the hufband was a difcontinuance to the wife of the one motty, and a
diifetfin of the other, fo as after the ceath of the hufband, the wite hath a right of adtion to
the one mony, and the other joyntenant 4 right of entrig into the other, but they are jois-
terants of the ngng, becaufe they may joyne i a wnt of right.

Sccowdly, that a vight of action or a bare right of cntrie cannot ftand in joynture with
1 {rechold or inheritance 1 poflefiion, and theretore if the hufband make a feofiment of the
woltic, s was o difcontinuance of that moity, * and the other jomtenant remained 1 pol-
fedion of the trechold and Inheritance of the other moity, which for the time was a {eve-
rance of the jointare (4); and fo are all the bookes, which feemed to varie umongit themfelves,
cleerely reconciled,

Lr twoy § o atenants e of a reat, and the onc of them diffvifc the tenant of the Tund, [#]
this 15 a fov.ranee of the joynwure for a time 5 for the moiiie of the rentis fufpended by uni-
tic of poifcilion (g3, and theretore cannot {tand in joynture with the other morie in pofleflion.
And this 15 0 be obierved, that there fhall never bee any turvivor, unleffe the thing be in
Jo,ntape at dre sattant of the deach of him chat fivft dyeth : (6) for the ruleis, #ihil de re acerefi i
e'y qr il L quands jus acerefveret babet,

Ao b o man demilerh Lands to two, to have and to hold to theone for life, and the other for
youares, they are o joyntenants ; tor o ftate of frechold cannot ftund 1n joynture with a
terme for yeares @ oand o reverfion upon afrechold canuot ftand in joynture with a freehold ard
Lahicvinaniee i podlciiion, @5 fhall be tuid a the next chapter (7). Neither can a feifin in the
it of aopolidgue capacity ftand iy joynture with {etfin in a natural capacity, as fhall be fuid
hervaster (8).

Iyewo iemes bejoyntly feifed, and they take barons, and the barons joyncin an alienation
nred dye, the wives are joyntenants of the righe, and may joyne in a writ of right ; and yet
tacy may have feverndl writs of cwf /a2 witd at their ele€tion ; but when they have recovered
1 thote feverall wris, they fhall be joyatenants againe, But 1f the barons had aliened [eyvc-
raily, tats had bin a feverance of the joynture for a tume, for the reafon abovefaid.

11 two joyntenants, the one for lite, and the other infee, lofc by default, the one fhall have
awrit of right, and the other a guod ¢f deforcear ; and yet when they have leverally recover-
cdd, they fhadl be joyntenants againe (g9). So it is if two joyntenants bee diffeifed, and an affife
15 brourhr, and the one 1s fummoned and fevered, and the other recover the moitie, and al-
ter another uflife is brought, and he that recovereth is {fummonced and {evered, and the
other recover, albeit they {everally recover, yet they are joyntenants againe (10). |

And in all cafes where the joyntenants purfue one joynt remedy, andthe one is fummoned
and fevered and the other recover, he that is fummoned and {evered fhall enter with him ; but
where their remedies be {everall, there the one fhall not enter with the other, till both have
rccovered ¢ and the fame law is of coparcencrs.  If lands [zv] be demifed for life, the remain-
dei to the richt heires of 7, 8. and of 7. N, 7. 8. hath 1flue and dicth, and after £, N, hath iflue
and dieth, the itfues are not joyntenants, becaule the one moity vefted at one time, and the
other moity velted at another time (r1). And yet in fome cafes there may be joyntenante, and
yet the eftate may veftin them atr feverall times.

If a man {+] makea feoffement in fee to the ufe of himfelfe and of fuch wife as he fhould
afterwards marrie, for terme of their lives, and after he taketh wife, they are joyntenants,
amd yet they come to their eflates at feverall times (13).

And foit 13 1f T diffeife one to the ufe of two, and the onc agrees at one time, and the other
at smother, yet thev are joyntenants.

In this fection are three &e, the firlt and fecond are at large explained before, the laft 1a
mtended where more parties take then three.

Cap.

(1) Acc. 2. Ro. Alr, 83, D. pl. 3.

(2) Sce poft. 337. 4,

(3) See polt. 164. b. and ant. x83. a.

(1) Acc. poft. 337.0.

(¢) Sce ant. 148. b,

() Acc. poltisgq. a.

(=) Poft. fet. 102, near the end.

(5) Polt {eét. 297,

(0) See poll. 214, 4. and Bro. Abr, fointenants 6.

-
il

88

i

Vide feét. 5

na.,
fPoft. 527, b.)

* Vide the flatute of ne. I1. 8. 2.
1t 13 no difcontinusnce at thig

dav.

[ Pl. Com. 41q. Biatchbiidgns

cale,

17,
't

46. F. 3. 21. 19. H. 6. 45.
11.8.8. 9. Ii. 4. 10.

Vid. Lit. cap. Remitter, the laft
cafe, (Poll. 304, b.)

to. H. 6. 10. 31, H. 6. ut, Entre
congeable, 46. E. 3. 21. b, 3. L.
4. 10. 37. H. 6. 8.

[w] 24. . 3. 29. 18. E. 3. 28.
38. L. 3. (Cro Janu 259.)

[x]17. EL Dyer Brent’s cale(12)

(10) A like cafe of parceners is ftated before, and refolved in the fame way. Ant 164, a. Sce further 1q. H, 6. 4. b, _
(r1) For other cales, where joint words are conftrued to operate fverally for the like reafon, fee the iwguments in mr. jullice

Windham's cafe, 5. Co, 7. a. L _
(12) It is in Dy, 330.h. pl. 48. bul without any name, 1t s alio much at large in 2, Leon. 14.

(11) See conira 18 Lo an eltate at common laav, the cafe of a gift to one and his children ant, ¢, a. Thereafon of the diflerence

diflerence and the reafon ofit, 1, Co, 100, b, ror.a. and Dy. 274. b,

is, thatinthe cale of the /e the ellate 1o vefled and fettled w the feollees till the future ufe comes in to ¢fe. Sce further as to this e
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’Ca“.p. 4 Of Tenants'n ‘Common. Seé. 202
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TENANTS en common font

COUX, que OnL lerres ou leneé-
ments en fee funple, jfee taile,
ou pur terme de vie, Ec. les
queux ont tielx terres ou teme-
ments per feverall titles, & nemy
per joint title, et nul de eux fia-
voit de ceo fon feverall, mes ils
dotent per la ley occupicr tiels
1eryes 01 Lenemnenis em cominon,

& pro indivifo @ prender les fro-

JSits en common. Ef pur ceo que

2ls aviendront a tielx terres ou
tencments per  feverall titles, ef
nemy per un joynt title, et lour
occupation et poffefion ferra per
la ley perenter eux em common,
ils  font appels tenaunts en
commnon.  Sicome un bome en-

Jeoffa deux joyntenants en fee,

et ['un de eux alien ceo que a luy
ajfiert @ un auter en fee, orele a-
lienee et l'auter joyntenant font
ltemants en common; pur ceo
que 1l5s font emns en tiels tene-
ments per feverall titlesy, car I'a-
l1enee Vient eins en la mottie per
ln feoffement dun des joynte-
nants, et l'auter joyntenant ad
Lauter moitie per. force de le pri-
mer feoffment jait a luy et a fon
compaignion, &e. (1).  Ef iffint
ils font eins per feverall titles,

ceftafcavorr, per feverall Jfeoffe-

ments, &Gc. (2)

Cap. 4. Of Tenants in Common. Selt. 292.

"{ Enants in Common are they,

which have lands or tene-
ments in fee fimple, fee taile, or
for terme of life, &c. and they
have fuch lands or tenements Dy
{everall titles, and not by a joynt
title, and none of them know of
this his feverall, but they ought
by the law to occupie thefe
lands or tenements in common,
and pro indivifo to take the pro-
fits in common. And becaule
they come to fuch lands or tene-
ments by f{everall titles, and net by
one joynt title, and their cccupa-
tion and poffeflion fhall be by law
betweene them in common, they
are called tenants in common.
As 1if a man infeoffe two joyn-
tenants in fee, and the one of them
alien that which te him belong -
eth to another in fee, now the
alicnee and the other jointenant
are tenants in common ; becaufe
they are in fuch tenements by fe-
verall titles, for the alienee com-
meth to the moytie by the feoffe-
ment of one of the joyntenants,
and the other joyntenant hath
the other moitie by force of the
firft feoffement made to him and
to his companion, &c. And {o they
are 1n by feveral] titles, that is
to fay, by feverall feoffements,
&c.

I Ittleton having fpoken of parcencrs, which are onely by defcent, and of joyntenants
which are onely by purchafe and by joint title, {peuketh now of tenants in common,

:g No &e.in L. & M. or Roh.
No ¢re. in L. & M. or Roh.

which may be by three meanes, wiz, by purchafe, by defcent, or by prefeription, as here-
after in ths chapter fhall appeare (3).

Ou

3) Sce {e€t. 310, which gives an inftance of tenancy in common by prefeription.
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Lib. 3. ~Of TenantsinComion. Sect.293,29%-

Oz pier terme de vie, 85¢. Here 3¢, implyeth pur terme d’auter wie, or for tearm
of yeares, or for any other fixed eftate in the land.

And here it appeareth, that the effential-difference beétweene joyntenants and tenants in
commonis, that joyntenants have the lands by one joint title and in one right, (1) and tenants
tn common by feverall titles or by one title and by feverall rights; which is the l'fi.‘:}fﬂn,
‘that joyntenants have one joint™ freéhold, “and “tenants in commdnhave feverall frée-
holds. Onely this propertie 13 common to ‘them both, @iz, that their occupation is in-

‘divided; and neither of them knoweth his part in feverall.

tIon.

The example that Liftletor puttéth in this feftion is peifpictons, 4nd Reedeth no éxplicas

| Se& 293.,

FT ¢ afeavoir, qie quant

il eft dit 'en aftun livre que
bome eff ferfie en fee [auns pluis
dire, il ferra entendue en fee
fimple 5 car il ne ferra entendue
per tiel paroll (en_fee) que home
¢ft feific en fee taile, finon "que
Joit s a ceo tiel addition, fee
tayle, &c.

FT=HIS is evident, and fecundum excellentiam 1t {hall be taken for the higheft and beft fee, Vide

and that 13 fée fimple,

¥

Vide fe& 296‘.

A ND it is to ‘bee 'I.lIldEI'ﬂ?OOd, (Ant. t.b. 11. Co, 39]

that when it is faid in any
booke that a man 1s feifed 1n fee,
without more faying, it f{hall bee
intended in fee fimple, for it fhall
not bee intended by this word (in
fee) that aman is feifed infee tayle,
unlefle there bee added to it this
addition, fee tayle, &c.

Addition in fee tayle, E¢. Hereis implyed a maxime in law, wiz. that additio
prodat minoritatém 3 as 1t 1s vulgarly fuid, the younger fonne giveth thie difference (2).

Sect, 2 94-::

| j TEM [i tros joyntenants font,
& ure de eux alien ceo que @
fuy affiert a un auter bome en
Jee, enceft cas I'alience eft tenant
en common ovefque les auters
dewx foyntenants s mes uncore
les auters deux joyntenants font
feifes des deux parts joyntment
gue remayne(3), & de ceux deux
parts le_furvivor enter enx deux

tient lieu, &c. (4)

THIS ncedeth no explication, oncly the 9. in the end of this feftion implyeth, that the

A LSO if three joyntenants bee,

and one of thém alien thit

which to him belongeth to ano-
ther man ih fee, in this cafe the a-
lienee 1s tenant in common with
the other two joyntenants ; but yet
the other two joyntenants are fei-
{ed of the two parts which remain
joyntly (5), and of thefe two parts
the f{urvivor between them two
holdeth place, &c.

fame law is where tliere be more joyrtenants than three.

(1) See potft. 299. b, the firft line.

Sect.

(2) The difference of arms is meant, See more particularly as to this ant, Y40, b,
(3) Que resmayne not in L, & M. or Roh.

24) No &r¢. in L. and M, or Roh,
¢) Seefedd, 304. & 31z,

¢

73. a.

)

devant  felt. o6 (Ant,
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JTEM. fi foient deux joynte~= A LSO if there bee two joyrte-
" nants en feé, & lundona ceo - nants in fee; and the one giveth

que @ luy.affiert @ un auter en’le that to him' belongeth to another

tayle(1) [ Lauter done ced que in tayle, and the other giveth .that

a luy affiert a un auter en le to him belongs to another in taile,
‘taile] les donees font' temants en the -donees are tenants in comw
~ common, &c. AN mon, &c.

TP HE {5, in the end of this feCtion implyeth, that foitis when a leafe for life or f::::r‘

Vide {c€t.300. . A : .
3 aunter vie 1s made, forin that cafle alfo the leflees are tenants in commmony

Se&. 206.

ST terres _ME S fi terres font BUTIf landsbegiven totwa
: font do- dones a deux bomes, = men, and to the heires
nes a deux & a les beires de lour deux of their two bodies begot-

- 4
:
R e PR

* 1
a4 8

[«] Sett, 283. (Ant, 282, 2.

{2. Saund. 319.)

bomes, &c. corps engendres, les do- ten, the donees have a joynt
Of this fufh- e ' | .
o s W mees ount joint ¢ftate pur eftate for tearme of their

{poken in the
chapter [z] of
joyntenants.

Mes fr
terres font
donés a deux

abbes,: Sc.

In this cafe of
the two ab-
bots in refpect
of thelr {everal
capacitics, al-
‘beit the words
bec joynt, yet

£6] 7. H. 9. 9. 'b. 16. H. 7. 15. thelaw{é]doth
. 3. H

. 7. 11. 10. E. 4.

16. b. adjudge them

§ H.7.25 18. E, 3. 27. 49- E. 3. ‘to be fci.ferally

25. b. {2« Ro. Abr. g1. 2. Saund.

319:)

Vide feft. 200,

feifﬂd (3)i

terme de lour wvies ; & fi

chefcun de.eux ad. iffue &

devy, lour iffues tiendront
en common, Sc¢.
terres font domes a dewux
abbes, ficome al abbe de

Weftminfler & al abbe de

S. Albon, a aver & tenér
a eux & a lour fucceffors, en

ceff cas ils ont mainte-
nant al  commencement
¢ftate en common, & nemy

joynt eftate. " Et le caufe

¢ft, pur ceo que chefcun ab-

be, ou auter f[overaigne,

Mes f2

The. &e. in . de meafon de religion, de-

the end of : ; PR
e oo wvant que i fuit fait abbe,

implyeth, that 0% foveraigne, &c. il fuit
fo is, iany forfaue come mort. perfon

lives 3 and if each of them
hath iflue and dye, their if~
{ues fhall hold in common,
8&c. Butiflands be given to
two abbots, as to the ab-
bot of. Weftminfter and to
the abbot of Saint Albons,
to have and to hold to them
and to their fucceffors, in -
this cafe they hdve prefent-

-ly at the beginning an eltate
'1In common, & not a joynt

eftate. And the reafon is, for
that every abbot or other
{foveraigne of a houfe of re-

ligion, before that hee was

made abbeot or foveraign,
&c. was butasa dead perfon
i1 law, and when he is made

[c] 4 H. 7. 45. 18, E. 3. e7. B, [€] body po-

litique or cor-
porate, be they
regular, as
dead perfons in
law  (whercof
ourauthor here
fpeaketh) or
feculer ; as if

en ley, et quant il eft faif
abbe(2), il eft come un bome
perfon able en ley tantfole -
ment a purchafer et aver
lerres ou lemements  ou

(1) The words between bracketsnotin L. & M. or Roh.

(2) & in L. & M. and Roh.
(3) Herejoint words are conftrued t
wefting at feveral times makes joint words to operatefeverally. Ant. 83. a. and mr.

abbot, he is as a man perfon
able 1n law onely to pur-
chafe and have lands or te-
nements or other things to
the ufe of his houfe, and

- ayters

o make feveral eftates in refpe&t of the Jeweral capacitivs of the donees. Tn a former part
Julttce Wyndham’s cale 5. Co. 7. a. there

cited in anote. A few paflages further, lord Coke gives an inftance of joint words pafling two entire things to two grautees in
confcgl_lenge of the feweral quality of the things grazted. Poft. 1g90. the cafe of a corrody. See further as to the effeét from feveral
capacities 1n the grantees, poft. 191. b. and ant. 183. b. near the end.

" "
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atiters chofes al ufe de fa
meafon, ef nemy a fon
proper ufe, come auter [e-
culer bome poit, & pur ceo
.al commencement ~de lour
purchafe ils. font tenants
.en common, et fi fun de
eux devie, I'abbe que fir-
wefquift n'avera. my tout
per le furvivour, mes le
Succeffor de  labbe que
moruft tiendra le moitie
en common ove [ abbe que

not to his own proper ufe,

-as another fecular man may,
and therefore at the begin-

ning of their purchafe they
are tenants in common, and
if one..of them die, the ab=
bot which furviveth fhall

“not have the whole by fur-

vivar, :but the fucceffor of
the abbot which is dead
fhall hold the moity in com-

mon with the abbot that

furviveth, &c,

bifhops
" never any dead’

lands be given
to two bi<
fhops, to have
and to hold to
them two and
thelr fuccel-
fours : albeit'the
were

perfons in law,
but . alwayes of
capacitietotakey
yet {ceing they
take this pur-
chafe in their
politique capa-
citie, as bifhops,
they are pre-

Survefguzft, Sc.

fently tenunts
In common, be-

caufe they are feifed in feverall rights, for the one bifhop is feifed in the right of bis
bithoprick of the one moitic, and the other is feifed-in the rvight of his bifhoprick of the
other moitie, and fo by feverall titlés and 1n feverall capacitics, whercas joyntenants ought
to have it in one and the fame right and capacitie, and by oncand the fame joynt title.
"The like law 15, if lands bz glven to two parfons and their fuccefiors or to any other fuch hike

ecelefinfticall bodies politique or incorporatey as hath bin faid,

If a corodic be granted to two men and their heires, in this cafe, becaufe the corodic is in-

1-

JTEM [ terres foi-
-~ ent dones a un
abbe & a un fecu-

Jar howme, a aver &

fener a eux, s. al abbe

& a fos fucceffors, &

al fecular home a [uy
& a fes beires, don-
ques ils ount eflate
“er2 common, caufd qua

‘abbot” and his

Seét. 2.97.

ALSO if lands bee

given to an ab-
bot & a f{ecular man,

to have and to hold

to the

{uc-
ceflors, and to the fe-
cular man to him and
to his heires, they
have an eftate in com-

to them, vzz.

-certhine and cannot be {evered; it {hall amount t6 a feverall grauc to cach of them one coro-
.die ;. _for the perfons be feverall, and the corodie is perfonalls (1)

AND fo it 15, If lands
| be ¢iven to the
pufon of Dale and to a
lay man, to have and to
hold to them, that'is to fay,
to the parfon and his fuc-
ceffors, and to thie lay man
and his heires, they ave pre-
{fently tenants i common
for the caufes abovetaid. So
ot a bilhop, &c. Lz fic de

Sinedlibus.

If lands bee given to the
king and to a {ubje&, to
have and to hold to them &

(5. Co. 8. a. juftice Wyndham't
cafe.)

F. N. B. 49. I. 16.E. 3. joindre
enn aftionuy. 16. Aff pl. 1. o

L

R.g8.16. 5. H. 7.9.13. H. 8. 14,
(5. Co.8.) :

Pl. Com. i feip. Bar];fe;,"s cate.

b A »7 \
fupm. rion, ¢ dlf/}z ?z“zﬁzp Feto o their hewres, yetthey are

tenants in common, and not joyntcnants ; for the king 1s not feifed in his naturall capacitic,
but in his royall and politique capacitic, iz jure corone, which cannot fland in joynthe with
the felfin of the fubjedt in his nurural capacitic. So likewifeif there be two joyntenants, and
ihe crowne defeend to one of them, the joynture 1s {evered, and they are beconie tenants in
common. But if lands be givento A. de B. bifhop of N. and to a fecular man, to have and
to hold tothem two and to their heires, 1n this cafe they arc joyntenants ; for cach ¢f them
take tire tands in their naturall capacitic. }

If lands be given to Foba bifhop of Nirawich and his fucceflfors and to Fohn Owerall loCor
of divinity and his heires, being one and the fame perfon, he 1s tenant in commion [J] witie
himiclfe. But our author’s rules doe not hold in chattels reals or perfonals; for if a lcafe
for vearcs be made or a ward granted to an abbot and a fecular man, or to a bifhop and {e-

. tular man, ov if gooas be yranted to them, they are joyntenants; beeaudc they take not 1n
their politique capacity. (2)

' S L"Ef °

(1) Lord Cckecitesno authority for this. Bltin 8. E. 4. 14, there 18 a cafe; whichtends to confirm and exnlain his doftrine
2sto a corrady’s not being grantableto more than one. The cafe arofe ongrantof a corrody by Hen. 6. to two and the longerliver,
wliere one was dead, the queftion being, whetherduring thelife of the furvivor this was fufficient to juftify the prior of Frifwith,on
whom the corudy was chargeable, in refufing a new grantee fent by Edward the fourth. Upon this cafe WeLE ferjeant argued
for the king, that & corredy aubich #s for one sman carnot he giwen to 1qve, for tawo men cannot bawve the inaintcnance of one man ; and
thence he inferred, that the grant to the twowas void.  But the judges diftinguifhed ;3 for they all faid, that ifthecorredy be to
pavecertais broad andeertain_feraice, this may be granted to taventy meny (e, as to hawe 20 breadsor 6 gallons of aley &'e. but thad

“a corrody tofit evrydeay in the ball of the prior and to be ferwed as the men af the prior are, this cannot be granted to snany, for ewvery
ene of thenr avould bawe o much as one hiad heretofore, avhich avould not be reafon, &e—Iwas carried to thiscafe in the year book of
3. 4. by a veference in Yitzherbert’s Natura Brewiusn, which in the commentary on the writs e corrodio babende & de annud
penfiorze contains a great vaviety of learning on this antiquated fubjedt. See 'L N. B.z30. L.

(2} In aformer partlord Coke explains the reafon of this to be,that no chattel can go in fucceflion in the cafe of afole corpora-
tion, no moiz than a leafe for years to one and his heirs can go to heirs, Ant. 46. b. But there are exceptions to this rule. The
king is mentioned as one by lord Coke ant. 9o. a. Another is, where there is a {pecial cuftom, as the care of the chamberlain
of London, for orphanage monies. Fulwood’s cafe 4. Co. 65. a. towhich add Arundel’s cale Hob. 64. and ant. fo. 9. a. note 2.
there. 9o, a. ®aod the cale of a bond to a Jay perfon and an abbot in F. IN. B. 120. B,

{ﬂnt. 16, 2.)

{Poit. 310, h. a. Tio. Abr. g1.) ;
[6) 12. 10 8. 240 16, XL . 15, Lg o flarec™ 304 4.
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