3d Couxr.

Ayruatns,

£th Count,
Infimul
Compu-
taffent,

DOf & Wit of Affumpfis.

Willielmus giitzzes taut’ denar’ (wwd’ quant’ idews
Johannes prozizde vationabilit’ habere ﬁzertzz'_[fer
eidem Johanni curm inde pofies requifit’ effet
bene & fidelit” fobvere & coutentare weller. Lt
ideir Johannes 7u falto dic’ quod ipfe idein
Yohannes rationabilit’ babere meruit de eodein
Willielmo o fum’ quinngy lib7 frmilis lega-
Iis sizomer’ Magn. Britan. feil’ apud Weltm,
pred unde idein Willielmus adtunc €3 ibiden
wotic’ Dabuit Cumg; etiam pred’ Willielmus
pofea [cil’ eifdem die 63 Ao [upred apud
Weltm. pred’ sndebit’ friffet eideim ]ohamu
iz 68 guizy, b coufimilis legalis mnonct
Magn. Britan. pro denar’ per eundein Johan:
nem pio prcfat’ Willielmo & ad (pecial i
fraine & -"mffiftff;;z’ ipfius Willieltmi aiite tein
pus 17 wituo dat’ €3 accommitodet’  Et fic tude
indebitay exiftesr pred Willielmus  poftes
feil’ eifien die € Auno fuprad’ apud Weftm,
ored’ i Cons inde fuper fe ﬂ_ﬂ?‘mzpf it €3 eidein
Johanni adtuuc & ibidein fidelit’ promafit quod
ipfe prad Willielmus pred guing; libv’ olf
mentionat’ cideii ]o‘lam}i cteiiz 1ide pofiea 5o
ouifit effes Ferze € fidelit’ folvere € contenteie
vellet. Cumaq; etizin pred Willielmus pofies
[cil eifdenr diz €3 Auio It fupred’ apue
Weltm. pred iifinil Coimpii ﬂ_[ﬁ’f cun prefit
Johanne de divei(” denar fuin’ eidem ]oh?n-
ni per enndenz Willielmum znie tunc debit’ ¥
cdt’ i aretio & infolut’ exiffew Et [upor
compo. 21 zdein Willielmus zuvent’ fuit ¥
Arrevag’  erga enndei ]ohannem i quIng;
[1hi co;g/' milis legalis sonet  Et fic arde 1
Arierag’ dnvent’ exifiei’ idein Willielmus 7
cons’ inde pafea fcil’ ezfdem die € Awsio |-
prad’ apud \Veftm. pred [uper [e affumplt g |
ezdein Johanni adtunc € ibidem fidelit' [
@ifit ad (olvend’ eideir Johanni eanden df’;}r?

jﬂ i
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i alt’ mmentionat’ cum inde poflea veguifit’
effet pred  tawen Willielmus jepural’  pro-
- wiffior’ € affumption’ [nas pred in forma pred
- fa® winie curan’ fed wachinan’ & fraudu-
© lent’ intenden’ eunden Johannem in hac paite
callide & [ubdole decipere & defrandare pred
feparal’ denar’ (uw’ [ew aliquemt inde dewai’
prefat’ Johanni zondum (olvit iec € pro eif-
dem aliqualit’ conmtentavit (licet ad boc faciend’
*idem Willielmus pofea (il eifdem die &
Ao (wprad apud Weltm. pred per eundem
Johannem reguifit’ ¢ffet ) Sed ilV ei [folvere fer
pro eifduin aliqualit’ contentare bucufq; owmniio
" tecufavit & adbuc recufat ad Dampunin 1pfins
. Johannis decemn Libvar’ ut dicituy. Et habeas ibt
hoc breve 'T. Roberto Eyre, Mil’ apud Wett.
- o1 dic Juniiy Aung Regni woftvi fecuido.

Lowth. Eyre,

Deliberar 5 Julii 1728,

The fame in Englifh,

“ GEORGE by the Grace of God, King
}‘ of Great Biitain, France and FKeland, De-
“ fender of the Faith, €. to the Shefiff of
* Middlefex; Greeting. We command theey
* that thou take W, B. late of the Middle
“ Temple, Efq; if he fhall be found in thy
-¢ Bailywick, and him f{afely keep, {o thac
" thou have his Body before our Juftices at
* Wefrminfter, from the Day of Holy Trini-
"ty in three Weeks, to anfwer to 7. R.
* Gentleman, of a Plea, why, #/heréas the
‘ forefaid 7. the fourteenth Day of Murch,
" inthe Year of our Lord 1727. at Heffuin-

N ‘ ﬂﬂ?';

r
[ ]
oy _ Y
L,
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Of o Wit of Allumpfie.

1f Count for € frer, in the County of ALddlefex afore.

Jierk ard La- ¢
E:.'-::I'. C
¢
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ad Cront _fﬁr
cunaf be de-
fff;f;{t
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{aid, was indebted to the fame Fobu in
51 of good and lawful MNoney of Great
RBritaiiz, for Work and Labour of the
faid Fobm, by him Fobn for the faid
l1illiaiz, and at the {pecial Inftance §
and Requelt of him /. before that Time |
done and performed; and being fo there.
of indebted, the fame /. in Confliders.
tion thereof afterwards, to wir, the fame
Day and Year abovelaid, at Heffiminficr - §
forefaid, affumed upon himfelf, and unw [
the fame 7. then and there faithfully pro.
miied, that he the forefaid /7. the forefaid |
51 laft mentioned to the forefaid Fols,
when he fhould be afterwards thereto re
quefted, would well and faithfully pay and
content. Aud allo <i:hercas the forelaid I,
afterwards, to wit, the Day and Yeara
bovelaid, at Heffminfier aforefaid, in Con
fideration that the forefaid ‘foliz, at the
like {pecial Inftance and PR.equeft of him
I’’. had done and perform'd for the {ame
[7. other Work and Labour, aflumed upon
himfelf; and to the forefaid 7. then and
there faithfully promifed, that he the {ame
7. all fuch Sums of Money, as the fame 7
for it had reafonably deferved to have, un-
to the {ame F. when thercof afterwards e
fhould be requefted, would well and truly §
pay and content. And the fame 7. w§
fact fays, that he the fame . hath reafon- §
ably deferved to have of the {ame /. o
ther Sum of 5/ of like lawful Money o
Gieat Biitain, to wit, at ilefiminfler afore
faid, whereof the {fame /¥, then and there
had Notice. Aid alflo whereas the f(}l‘?i

2 ¢ fai
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Of a Wit of Allumpfi.

debted to the fame 7. in other 5/ of like
lawful Money of Great Britaiiz, for Money
by the fame 7. for the forefaid /7. and at
the {pecial Inftance and Requelt of him
7. before that Time mutually given (lent)
and accommodated: And being fo thereof
indebted, the forefaid /7. atrerwards, to
wit, the fame Day and Year abovelaid, at
Weftminfier aforefaid, in Confideration
thercof, did affume upon himfelf, and ro
the fame 7. then and there faithiully pro-
mifed, that he the forefaid /7 the forefaid
s . laft mentioned unto the fame, when
thereof afterwards he fhould be requefted,

“ would well and faichfully pay and content.
“ And alfo whereas the forefaid /7 atterward,
‘ 1o wit, the {ame Day and Year, laft above-
“faid, at Weflminfier aforefaid, bad accomp-
‘ ted, together with the forcfuid 7. of divers 4y,

4
¢

upon that Accompt the fame 7. was found

*in Arrcarage towards the fame 7. in 5/ of
“ like lawful Money, and being fo thereof
“found in Arrearage, the fame /. in Con-
“ fideration thereof afterwards, to wir, the
“lame Day and Year abovefaid, ar #effmii-
“fler aforefaid, affumed upon himfelf, and

y unto the fame . then and there faith-

tully promifed to pay to the fame %.
the fame Sum of Money laft mentioned,
when thereoi” afterwards he fhould be re-

Z‘Jueﬁed. Yer the forefaid /V. his {everal

Promifes and Affumptions aforefaid, made

N 2 in

I'79
¢ {aid /. afterwards the {ame Day and Year 3d Count for
abovefaid, at /effminfler aforefaid, was in- Money lent,

Connf,
* Sums of Money to the {fame 7. by the Tkt they had

‘ fame /7. before then (that Time) due, acompted to-
- © and then being in Arrear and unpaid ; and gethers
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¢ in the Form aforefaid, in no wife regard-
¢ ing, but contriving and fraudulently in-
¢ tending the fame 7. in this Part (Particu.
¢ lar) craftily and {ubtily to deceive and de-
¢ fraud, the forefaid {everal Sums of Money,
¢ or any Penny thereof unto the forefaid 7.
¢ hath not yet paid, nor him for the {ame any
¢ wife contented {altho’ to do this, the {ame
¢ 7. afterwards, to wit, the fame Day and
¢ Year abovefaid, at Heffminfler aforefaid,
¢ by the fame 7. hath been requefted). But
¢ that (Sum) to pay to him, or for the fame
¢ any wife to content, he (/7.) hitherto hath
¢ altogether refufed, and yet doth refufe, to
¢ the Damage of him 7. ten Pounds, as i
¢ is faid. And have thou there this Wri.
¢ Wituefs Robert Eyre Knight at Weflminfier,
¢ the 21it Day of Fuse, in the {econd Yea
¢ of our Reign.

Lowth. _Ej;‘f.

Delrzeved the 5th of July 1728. (i.e. acoid
i1g to the late A%, See in Tit. Procels.

Diiference of By comparing together wo laft Eur
Original Writs Y P 5 10§ the two laft E/ fi

erd Prveffoe, (10 Precedents, the Differcnce may be ob-
{erved between an Oyigiual Writ and an Or
ginal Procefs, as to their Form, Style, 7efi
&e.  And it may be further obferved, Tha
as 1.0 Arreft could be on the former, being by
Writ, tho’ the Damage is there laid to 100!
fo on this later, teing only a Procefs and
IViity no Arreft could be, altho’ the Sherif
is thereby commanded to take the Body, b
caufe the Caufe of A&ion was under 10l
1o which Sum Arrefts are reftrained by !

former Statute Temp. Car. 2. as well a ﬁ)’
qt
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the late A&, To prevent frivolous and vexa-
tions Arrefts ; which {ee hereafter under Title
Pracefs.

We may alfo here obferve from the Pro- Afifhief of
lixity and (I may f{ay) Tautology of thofe Prlix Writs
original Writs and firft Procefles, which are
now in Praltice, how far the Law is therein
changed frem its firft Inftitution. For it we
compare the Writs in the Regifter and Fitz-
berbert, even in Affumpfits and Actions on
the Cafe with thofe fupia, we may find, that
what was formerly contained in eight or ten
Lines, can now be {carcely comprehended in
leveral Sheets of Paper, fo luxuriant and ex-
orbitant is our Law grown in meer Matrers
of Form, that the very End and Inftitution
of #rits (which fhould only in breif fhew
the Caule of the Aétion, leaving all the par-
ticular Circumftances to be {et forth and en-
larged en in the {ubfequent Declaration) is
now become grofly perverted, and by reciting
therein the whole Declaration verbatim, are
rendred not only mifchievoufly prolix, but in
a great Mcafure ridiculonfly impertinent.

Nor can any tolerable Reafon be given for
multiplying of Counts, either in the Writ or
Declaration, according to the modern Prac-
tice. 'The only Reafon I have yet met with
for varying of Counts in Declaration is, that

- where the Plaintiff is doubtful his Proofs will
. ot come up to the principal Charge in the
- Declaration, he muft therefore bring the
: Mountain down to Mabomet, and by a 2d. S Inftitut.
- 3d. and 4th. (nay I have known a sth. and Legalis 365,

. oth)) Count endeavour to mect with his Wit- 367, &=
- efles Confciences.

N 3 But
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Bur as this can be no Reafon for Tautolo.

gy and Imrcrtinency in WHiits, and firft Pro.
ceffes, which fhould always be penn’d in a
vief and reftrictive Style, {o 1 conceive it
would much more become the Honour and
Dignity of the Law and its Profeflors, and
would certainly conduce more to the Intereft
and Happine{s of Mankind, if the Plaintff’s
Cafe were truly ftated in one Couut (o
Charge) in the Declaration. And the Jury
left to give a Verdi¢t and Damages only ac-
cording to what he proved, &ve. according
to the Cour{e of former Practice.

Befides, it is frequently known, That al-
tho’ there are four or five Counts in the
fame Writ or Procefls, and repeated in the
Declaration, yet not one nor all of them fhall
contain a true State of the Plaintiff’s Cafe;
one Inftance of which may be, that of the
Precedent laft recited, where the Plaintiff an
Attorney, having by fraudulent and extorfive
Means, obrained a Promiffory Note from
the Defendant for Payment of 5/ but not
daring to bring his Action on the Note, for
that it was given on the Plaintift’s promifing
to do his Duty in his Office of Under-Sherifl,
he thereupon takes Advantage of the Defen-
dant’s Confeffion that he had given {uch 2
promiffory Note, &¢. And thereupon (by
Advice of an eminent Serjeant at Law) drels
{es up the Origiiial Procefs aforefaid, without
mentioning anv Note therein ; which muft be
confefs’d to be exadtly drawn, and I believe
will be found as exactly tranflated. |
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(163 )

Of the (Urit Audita Quercla, (THe
Complaint heard.)

_/& T dedita Qaerelp i in its Nature an Whas i iy,
. Bquitable Writ, muci: like a Bill of and wiee it
Complaint ; and the Inftances wherein it lay, lies.

as collected by Firzherbert, Birook and others,

prove that Relief might thereby be had a-

cainft Force, Fraud and Circumvention, n

many Cafes at Common Law, without ha- _
ving Recourfe to a Cours of Equity. For Jee Infhir.

i Lc .
where-ever any Judgment, Statute, or other -8t 166,

. 5. Dow to
Matter of Record was obtained or executed pyoeeq spere-

by TForce, Covin, or other undue and ille- in
ral Means, whereby an innocent Yerfon
might be imprifoned or dipoffefled of his
Right, this Writ lay in that Court where
the Record was, to give him Relief, and

- avoid the Judgment, &¢.

And by E N B. it lay as well upon a EN.B. 102,
Matter in Fact, as upon Matter in Writing,
or by Record ; fed Quare.

Therefore ({ays Fitgherbert) It a Man be Ibid. 105. B,
bound in a Recognifance in C. B. and the

- Conuzee doth afterwards releale to the Par-

ty, and then {ues Execution, contrary to
his Releafe, the Conuzor may come into

- C A and {ue an Audita Querela thercupon,
- out of the Rolls there,

And fo if one recover in B.R. or C. B. 12 H. 6. 56.

- Debe or Damages, and afterwards, by his

Deed, releafeth the fame, and yet afterwards
fues Execution upon the Recovery, the Par-
ty relealed may bave an Audita Querela out
of cither B.R. or C.B. or that Court where

N 4 the
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It lies for
Ecree.

F.N. B 103.
LR

Dﬂrafi, &C.
Thid, L.

Infznzy. |

Recegery.

DF the Uit Audita Querela,

the Record is, or he may have it out of
Chancery ; for the Writ in fuch Cafe {eems
to be either Original or Judicial, at the Par-
ty’s Pleafure. Quere F. N. B. 104. §.

If a Man be bound in a Statute-Merchant,
and a Defeaiance is executed of the 1aid Sta-
tuce, and afterwards the Conufee doth Ar-
reft the Conufor, and imprifons him, and
takes the Defeafance from him, and then fues
Execution upon the faid Statute, the Conu.
{for fhall have an Audita Qierela againt him,
upon the whole Matter, 7 ¢. the Force, .

And fo it a Man makes a Statute-Mer-
chant or Statute-Staple, &5¢. by Durefs, he
fhall have an Audita Querelz to avoid tae
Statute {o made by Durefs, &c.

If two are {everally bound in two {everal
Statutes, and afterwards the Conuzee, by
Deed, Reieales both the Statutes to one of
taem, if he after fues Execution againft
them {everally, they may both join in an /-
ditz Querels upon that Releafe.

If an Infant binds himfelf in a Statute-
Merchant or Staple, he may have an Audita
Queiela, during his Nonage, to avoid fuch
Statute. And after his full Age, he may
nave the like Writ to avoid the Statute, up-
on {fuch Matter in Fact, to wit, the Nowage.

Upon Recovery of a Debt, ir the Plin-
tiff fues a Scire facias, and the Sheriff Re-
turns N7bz/; whereupon Execution is awards
ed, the Defendant, if he have a Releafe of
Acguittance, may have an Audita Qerc!ss
becaufe he could not come in to plead the
Releafe, &2z, ' -

Wiaere B. acknowleges a Statute-Staple,
&¢. to A4, before the Mayor, &% n thy

| ) Nawe |
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Wame of € and afterwards C is arrefted
and taken in Execution, by Force of the
Bond or Statute, now C. fhall have an Au-
dita Querela againlt A and B. in this Form,

1%,

THE King to bis ‘fuftices of the Beuchy See F.N. B,
greeting : We bave received the Complaint of C. 102, 103,
contarning, That A. and B. by Collufion berween
thein before had at W. comtiiving our Court to
delude, and the forefaid C. craftily to gricve,
lately before R. Mayor of our Town of S. and
R. the Clerky deputed for taking the Recogri-
tion of Debts at S. bim B. &c. there appear-
ing (by the Name of C.) bim to be C. they This Writ ;

. . it is
thevey o2 @ Corporal Oathy to this End givetls Eevoneous
they affirined 5 wheieby the [mme B. (under the in the Origi-
Naine of the fame C.) unto the forefaid A, val; bu
100l. (at a certaiin Term now pafi to be paid) g"s Is the
: ,. _ , rder of the
vefore the [ame Mayor and Clerk, according to words.
the Form of the Statute made at Acton Bur-
nely did acknowledge bimfelf to owe, and after-
wards (they) folfly and sizalicionfly procured him
C. for that be paid uot the xool. to the fore-
feid A at the Teim aforefaid, to be taken by
the forelaid Mayory and in otr Prifon to be (afe-
iy (chfely ) kept, wutil the fame A. of the (ame
vool he fhonid fully [atisfy, to the ng [mall
Damage of tve [eine C. and mauifeft deceipt of
oty Coit 5 whereupon the fame C. bath (uppli-
cated 115y that we would apply to him (his
afe ) a convenicnt Rewmedy ; IVe (therefore ) Sce the Form
cinniand you, that bearing the Plaiuts of bim infra.

C. éu this Party and calling before you the fore-

jad A, and B, and the forefaid Mayor and Clerk,

2id baving fevevally (on both Sides) heard the

Reafous ( Anfwers) of the Parties, unto the
X

[ame



18 OF the Wit Audira Querela,
fame C. touciig the falfbesdy Melice and Des

ceity yon cadfe Julb cae [beedy Jifizce to le
oy as of Righty aid accoraing 10 the Ctfrom
of oty Realiny yott f22it [ze is tg be doise. Wi
nels., &r.

But the Modern Form of an Audita ue-
~cla for vacating a Bond and Judgment, &e,

is thus.

QIZEEEQQ? GEORGE, €3c. To his Fufices af the
* Beachy Greeting. From the beavy Complait of
A.B. of, &c. e bave veceived Iizformatics,
That whereas oire C. Do ofy & fuch a Day,
;. (reciting the Bond and Judgment, with
a Relcafe, €. afterwards had; and that af-
cerwards the Bond was fued, or the judg
ment executed, §¢.) Whercupoir be bath bui-
bly [upplicated usy of @ COigiHoLS (corrzenicit )
Rewedy to be provided for biii i1z this Farti-
cular. And becaufe we would wot the [aiie A.B.
s this Particular be any wife injured, and
willing what is jufe be doite, (therein) We coii-
i1aid youy that Leariig the Corplaiut of Li
A B. in this Perticular, and calliug before jit
the Partics aforefaid, and bearing of both Sides
their Reafoirs ( A cvers ) unto the [aiie A.B.
you caufe full aid (pezdy Fuftice to be deies
as of Righty aud accordig 1o Law and the §
Cufom of our Realin 25 10 be done. Witnels B

sty (elfy &C.

Pucefiiz . And note; the Procefs on this Writ 153 F
Quer. Veuire facias, (2 Caufe to come) & Diirir |
Sez Inftitur.  gas (diftrein thou) and an Alzzs, &8 Plurics §
Leg 167  Difpriuges (otherwife and more Times d- |

firein) and if the Sheriff return No¥ings
N
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or De is not found, then fhall iffue a Capias
(take thou) againft the Defendant.

Allo note, a Furatz on an Ifiue in this
Writ is thus: -

be Fury between A.B. by his Attoriey p Yurata
Plantify, eud C. D. Defendaut, to take Kuow- therein.
ledaey cwhether the sidininiftration of all the
Geods and Chattels, Rights and Credits, <which
were of C. F. deceafed, was voiiicied to G, H.
or woty 15 put 1 Refpite before the Lord the
Kiwg (if in B.R.) from the Doy of (i e a
Return-Day) &e. wherefocver, &c. (or if it te
at the Affifer) Lefore the Juitices of the Lord
the Kiigy 1o take . {ffifes ii the County of D). afa
figiredy it (excepr) defore “{uch a Lay) at Sifor Nifi.
(fuch a Place, &c.) by Forin of :he Statatz, &c.
fhill coine for Delanls of Farors. And if at
the Sittings in Lendon fay —— Except Robert
Lord Raymond Chief Fufiice of our Lord the
Kiigy alfigired to . fur) Pleas in the Court if bim-
[elf the Lord the King, before the King bimfelf
16 0e heldy before ( fuch @ Day) &Ke.

See for other Proccedings on this Writ 7i-
fiitetio Legalis 167, 168,

Df
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Of clrits o the Cale £02 Scandal, &e

Tte Nature, \Writ cn the Cafe is {o called, for that i

3na LafEii contains the Suftance of the Plaintifts

i #esint  Cafe with its general Incidents, omitting
Time, Place, and collateral Circumitances,
which by the Modern Practice are alfo con-
rained therein ; thefe Writs now {etting forth
the whole Declaration werlatim (as before is
thewn in Title Affumpfit) and are as variou;
in their Forms, as the Circumfitances of the
Cafes are upon which they are brought ; but
may in general be defin’d to be, a /#rit {or-
ting forth fomething iujurioufly fpoken, done of
einitted by the Defendant to the Dainage of
the Plainnff.

Three Kirds And as this general Defcription will com-

tizresfe prehend all the {everal Species of: Writs on
the Cafe, {o it fhews they may all be redu-
ced under three Heads (to wit)

. For Words ) . . . {poken ) to the
. For Ads ”éf';, done  >Plaintiff’s
;. For Thipas ) *¥ (omitted ) Damage.

13 e

Pal; thersie. Ror both Jzjzry by the Defendant, and Da-
mage to the Phintff muft concur to {uppon
this Wrir.

Ses Infiic, *Tis alfo laid down as a Rule, that a /!
begzlis 521, (or Action) on the Cale is not to be jaid 17 §
P €2 Armis, (with Force and Arms) but yetit 3

it be averrd to be conrra pacem (againlt |
the Peace) for even the Speaking of Hurds O
the Ouziffisn of Things may be agaiif 1} §
Feace, tho’ neither of them can be laid to be |
with Togzce and Arms.

pus
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But as to the fecond Part of the forefaid Di-
vifion (7. e. ACts iujurionfly dewe) comprehend-
ing both Malfeafances and Misfeafances, (for a
mifdoing is in its Nature an ill doing, and
vice verfa) it has been difputed whether they |
may not well be laid to be done with Force Vi & Armix
and Arms, and has been generally held in
the Negative, becaufe if it were {o laid, it
would be rather a Writ of Zrefpafs, than on
the Cafe, tho’ I conceive it may well be de-
nominated as it often is, Zrefpafs on the Cafe,
as comprehending both Kinds; and therefore
that in Malfealances, efpecially the Writ
may well alledge it to be done with Force |
and Arms, as the Cafe in 3 Cro. 2 Writ on * ©ro 436
the Cafe (for driving Cattel into his Ground,

&c.) was laid Vi €8 Armis.

Indeed Lord Coek in his ninthi Report, has Diverfity.
it affeéted Terms given us a curious Diitinc- 7 Co. 53 &
tion as to Writs or Actions on the Cafe, and
fays, as there may be two Caufes of the Ac-

- tion, the canfing Caufe and the canfed Canfe.
So the caufing, 7z e. the remote Caufe may
be laid with Force and Arms, but the canfed
or inmediate Cdufe of the A&ion cannot be
- {o haid, which he explains thus.

If a Man caft Dung or other Matter into Example.

A River, whereby the Water is raifed or di- ;I;b 92
/ 08, B.$6,
verted, fo that it flows over my Land, or ¢ -
- Into my Houfe, £9¢. to my Damage, here are
two Caufes of this Damage, the Throwing in
of the Dung, &¢. which is the remote Caufe,
this may be laid with Force and Arms ; but the
immediate Caufe of my Damage or the Fe#
-~ of the Ation is the Flowing of the Water
over my Land, ¢, and this cannot be {o
lid.  See other Examples of this Kind in

9 L.
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T’:trfa:ﬂ Ends

crd Deyomi-
Caticnse

Virits for
Slander.

See Inthr,
Yegahs 515.

Dt drits on the Cale

9 Co. 51, 52. 8c. And {ee F. N. B. 102. F.
Cafe for driving away Cartle (i &9 Aris )
to prevent their Taking as a Diftrefs.

As thefe Writs on the Cafe are of various
Kinds, {o they have received divers Deno.

minations, as Writs for Slannders, Deceipts,

Nifances, Refcues, €5¢. as allo on Affpfits,

Lidebitatus Affiapfitsy, Infimul ComputafJeits,
Quaptum weiuits, Quantuin velet, &, Which
larer are now made only different Counts or
Charges in the fame Writ, as is before fhewn
under Title Affuinpfit; it remains then that
we proceed with the Refidue of the Wit

above named, viz.

i. For tortious #ords,
2. For tortious Deeds,
3. FortortiousQiwiffioirs,as Affuapfits, .

And firlt of Writs for Slander or Scaindsl,
wherein a principal Regard to that which
is commonly called Scandalum Moguatui,
which tho’ it be found on the {everal Statutes
of Heflminfler1.¢c.33. 2R.2.¢.5. 12R. 2
¢.11. and commonly recites one or more Ol
thofe Statutes, yet {eeing it bears a great A-
nalogy with other Writs of Slander, I fhall |
here rank it under that Head.

But note; as A&ions of Scandal were very
rarely Erought in old Time, there being not
above three or four to be met with in all the
Year-Books, 97z. for the Space of 300 Years,
fo {carcely one Inftance can be found during
all that Time of an Acion for Scandal of
Peer or Great Man, cxcept in the Cafe of
Judee . . . the Precedent whereof follows

D%,
An
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An Original for Scandal of a Judae,

FHE King, &c. to the Sheriff of G. Giect- Seandal.
fig. IWhereas by a Statute of 110 Lord Richard Adagnat,
iue King of England, the jecr:! after the Cosn- "}L" P'gqﬂ""’f'

. * . ,., . Isves O0. gr

quefty enacled and pablifbed at Gioveeiier, it is gy g0
ationg (¢ otheir things containedy that nvize Lol v2 B2 re-
dare fo tell or report any faife News, Lies, or <reds

ey like feigined thing of any the Prelates, prcues.
Dukesy Earlsy Barons (or) Gircat Mer: of the

Reatie (of England ) or of 12e Chaucellor,

Treafurer, Clerk of the Privy Sealy, Steward of

sitr Horfloldy, “Fufiices of the one Dench ¢ of

ihe othery oi of other Great Officers of the Kiag-

doins  froi wheuce Difcord or any Scandel wiay

aiife withiie the [md Kingdoin 3 and that whe i~

coer does thisy fhall fucur the Paiir otherwwhifes
oidained by the Stat. of Weltminfter the 1,

which willsy that he e token and imprifoned

aitth e find bisir feoin (by) whown the Repert

was ioved, as 1 the [aie Siat. is viore fully

witaiued.  dnd becaufe 1. S. of, &c. Gentlp-

maiy ihe Statutes afore(aid in no wife weighing

(iegaiding ) divers felfe Lies awd Scandals of

L. L. one of our Fufiices of the Bench ar Glou-
celtery 19ld awd veported, frent whence Difcord

wnd Scandal may crife and are rifery, to the
e VL ithin our faid Kingdom of, &c. to
e great Damage and Scandal of bime 'T'. as *tis

dnid. gnd becanfe the forejaid 'Y, Dath suade
8 Jecwie of profecuting bis Claser (Clain) by
S Boofy & and T W of, & Be command
ducey that thou attach the forefaid J.S. (o that
oot eyt have bim before us (in fich a Re-
i wherefopver we fball thex be i England,

73 fuew <why be onght mot te i ampitfoned until

he

¢
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Be find bim from (by) whom thofe Tales, Lies
and Scandals <were woved, according to the
Form of the Ordincice (Statute) aforefaid. And
further to enfwer to the forefaid 'T. as our Court
fhall confider (adjudge) iu this Part.  Witnefs
my [elf, &c.

Ttz Entry Which faid Wiit (being recited in the
tkerecs. - Entry thereof) was (fuch a Day) in this
{ime Term before our Lord the King, deli
vered to R. D. Deputy, to the Sheriff of the
County aforefaid, to be executed in due Form
of Law, on the Peril incumbent, €9e.
AWvitre-  There is alfo another Form for writing
citirg the Stat and publifhing a Libel againft a Peer, reci-
2R.2. &5 ting the Stat. 2 R.2. as may appear by the
- eon nftir. tollowing Entry and Declaration thereupon,
Tegzl, 320 Which may be {een in Jaflitutio Legalis.

Middlefex, #o swit. It is to be remembred,

that otherhiley to wity in the Term of St. Hik

Wote; the lary Jaff p2f, Henry Lod Earl Baron of F.
Order ff onc of the Peers and Gieat Men of this Kiug:
E;_f;;f dom of Great Britain, who by P.S. his At
cofely  #ey prcfecutes fa this Paity as well for the Lord
changed, 1 the King, as for biitfelfy caie before our Lora
prder 1010~ ke Ky cid produced berey in the Court of the

f;fél: %é’,ic faid Lovd the Kiug, then there (the King be-

into our Law 7g prefeit 1 Law) his Bil (quandam, gittght
Proceedings: be (pared) ageinft G.D. in Cufiody of the
Maifhal, &c. of @ Plea of Trefpafs and Cit-

tempt agaiuft the Form of the Statute of Seab

dals of Grest Perfous, lately publifbed and pr-

wided. And John Doe and Richard Roe a

the Pledges of profecuting (Queare, it being I

the Cafe of a Peer) which (Quidam) Bill jt+

Jews in thefe Wordsy to wit, Middlefex, 7w

Huﬂf)'
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I:-Ienry Lord E. Baronz of F. &3¢c. (as above to)
as well for the Lord the King as for himfelf,

complains of G. H. in Caflody, &c. for thaty to
wity That whereas in the Parliament of the
Lord Richard the (econd, late King of Eng-

land (poft conqueft’) beld at Gloucefter iu the

fecond Tear of bis Reign, it was among other

Things publifbed, ordained, and friltly probi-

" bited, that none fhould be f[o bold to devife,

fpeak or veport of any Prelates, Dukes, Earls, Notes

i.
1

Basons, and other Nobles and Great Men of the
Kingdom of England ; wor of the Chancellor,

- Treafurer or Clerk of the Privy Seal of Eng-

land, the Steward of the Houfhold of the Lord
the King, the Fuftices of the one or the other
Bench, nor of the other great Officers of the
Kingdoin aforefaid, any falle News, Lies, or
any othey falle Matters, from <whence Diftord
or any Scandal might arife within the faid King-
dorty as in the [ame Statute is amongft other

. things more fully contained. Yet the forefaid A Libel

- G.D. in no wife weighing (regarding) did

chargiqg 2
(fich @ Day aud Tear) at Weftminfter 772 the Lo With

l;. County of Middlefex (@ Coufpiracy being ) Subornation,

(thereof ) before bhand bad with one A. B. (or
rathery he baving before hand bad a Confpiracy
theveof with ome A.B.) caufe or procure to be

wrizten and to be publifhed, in the Prefence of
- divers Subjects of the (aid now Lord the King,
- 4 certaty falfe, feigned and (candalous Writing,

. talled a Narrative, &c¢. of the fame H. Lord E.

1
1
3
Ii_‘
1

i

- concerning divers Criumes, and fﬂ""’ffﬂgf

Suvornation of Perjury (therein or thereby) [up-
Psd to have been perpetrated by the (aid H.
Lord B, then and yet being one of the Peers

- and Gieat Men of this Kingdom, and bhaving a

Voice and Place” in the Parliament of the [aid
O oW
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s Lovd the King, as one of the Peers and
Greas en of this Kiugdom. The Leuor of
sohich f(aid Writiig 15 as follows, to wit,
Nasrative; 8¢ (too long for o Writ, and ced
Iefs to be whlly vecited) aud might have beei
laid, to the Effect following, wiz. fetting
forth ouly the Subftence, and giving the Wi
ting itfelf in Evidence. By Pretext of which
(aid Biting (o wiitten cud publifbedy divers
Ruingrs and Scandals towards bim H. Lord E.
did arife aiid weve bad 5 and the fameH. Lord
E. fell iuto great Difpleafure and Diftief of
the (aid Lord the King, and of dwvers Peeis
aid ‘Great Men of this Kingdoms [o that the
fare H. Lovd E. bath lofi toe Faveury Grate
and good Opinions which the [ame Lord the Kiig,
ay:d diwers Peers aud Great Mlen of this Kiig:
s bad before then towards bim.  Aud the
fzme H. Lord E. fell iuto great Danger of it
currinz the Peualties provided ageiuft Subovier
sf Peijury Ly the Laws of this Kiugdom aif
great Scaundals aid Difcords have arifen withi
this Kingdom, amoug divers Peers and Giet!
Aen of this Kiugdoin 5 and siove and wore 6it
likely daily to arife, to the great Difturbance of
the publick Tranquility of the f(aine Kiugoi;
and t6 the Denicge, &c. as it is faid.

tro-4
O
-t

Befi toomii But I take the better Way to be, to lay 1t

fif ?f:‘fmf of as an Offence againit the Statutes in general,

the 5% and not to recite any Statute in particular;
which will avoid the Danger of a Mifrecital
£2¢c. as in the following Precedent.

GLEORGE, &¢. To the Sberz'ﬁ; &ec. Gireel
ing. Whereas W. Earl C. ({uch a Day and

Year) and biug beforey and continually afters
3 s
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wards o this Time, was, and is one of the

Peers and Great Men of this (our) Kingdow

of Great Britain; and bath bad, and fil] bas

¢ Voice and Place in the (onr) Parliament of
Great Britain, as ome of the Peers of this
Kingdom ;: Tet W. B, of, &c. Gentlemarn, con-
triving, and walitionfly iutending cgainfl the

Form of the Statute in [uch a Cafe lately pub-

lifbed (made) and provided, gieat Scandal to

excite (flir up ) of the forefa:d Earl, whereby
Difcords and Strifes may arife between the

fame Early and other Peers and Great Men,

and others otr Suvjects of this Kingdom (the
 Day aund Year) &c. abovelaid, at B. in thy
County, having Speech (or in talking) with |
owe . O. of akd coucerning the forefaid and alfo of
Early of the fame Earl then and there did }hekw“rdﬁ
falfly, malitionfly aud fcandalonflyy in the Pre~ £0 -
[ence and bearing of divers of our faithful
Subjeilsy [peaky uttery proclaziiz and publifh

thefe falfey feigueds (tandalous aud opprobrious

Hords following, &c. But note, neither the
Words {fpoken, nor the Epethets above, are #og:
needful in the Writ, but only, that the De-
fendant had fpoken, uttered, reported, &c.

divers Falfities, Lies and Scandals of the
Plaintiff, from whence Difcord and Scandal

~ hath arifen and may arife between, £2¢. as in
 the fisff Precedent {upra.

1 fhould now proceed to give fome Prece- Stunder of
dents of Original Writs for Slander of Come Common Per;
- mon Perfons ; but here I confefs my felf at

2 Lofs, no Precedents of this Kind being
found either in the Regiffer, or Fitzberbert’s
- Natura Brevinm, nor in any other Book, as
far as 1 can trace them. And no Wonder,

O 2 {ceing
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{eeing the Adtions of this Kind have {prung
up fince the Invention of fisff Proceffes, with
which the Common Law, as I conceive,
was wholly unacquainted. Nor as I think,

Gpat. Wellm would fuch an Action lie even in the Cafe of
e § 1 31 HY

s 3e. @ Peery til the Stat. of Heflm. 1. ¢. 3. iz,

Sée 3-‘3 f"'.ﬂ-. '

pi- 19- Tor as wnch as there bave Leen oftentines
Dver 155.

found in the Conntryy Devifors of Talesy where-
> L oo a5q, by Difcord or Occafien of Dilcord bath many
- Intt. 225 Fimes ar:fen between the King and bis People,

o the Great Meiz cf the Realiny for the Damage

that bath and meay eufse theresfy it is coi-

sanded, that from benceforth nene be fo bardy

to tell or publifl any falfe. News or Tales,

c-kerely Difcord, or Occafion of Dilcord s
*ie fuch # Slander may gicw between the King and his
o :?1:'1::{;1 People, o the Great Men of the Realm : Al
duce 2 Chal- 22 that dath (o, fhall be taken aud kept in Pr-
Jence BC (oiry wintil be beth breught bim tuto the Cotity
Gierces of - cong oas the firft Author of the Tale.

chts Ind Do

1i o Tl 'I'i- : _ -
s ie che  Whereby it appears, that the Slanders in-
Court of the tended to be reftrained and punifhed by this

- ‘E‘;““ﬁ‘:_' Statute, were only fuch as tended to ftir vp
e S -~ Dijtord, €. either between the King and his
Coort. Pesple, or between the Great Men of the
The Statuteof Realm, 7 e. the Tewporal Peers only. For it
© otmot o teems this Statute was not intended to extend
did rot extend to the Prelates and Ecclefiafticks, they being
t- Prelates, Jeft to purfue their Remedy in the Spiitid
e Courts as before, till by the exprefs Provils-
on of the {everal Aéts of 2 R. 2. and 12R. 2
this Statute was extended to the Prelates, €
{peciaily as well as to the other Great Officeis
of State therein enumerated.

-~y b i -
3 Huilt 228,

‘ And
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And that this was fo will further appear
from the Hiftorical Occafion of making thofe
{everal Statutes, v/z.

Firft, as to the Stat. of Wefminfler the The Occafion
firft (made 3 I2d.1.) we fhall find the whole of that Sta-
Reign of H. 3. had been one continued Scene ke,
of Difcontents, Difcords, Tumults and Warrs,
occafioned chiefly from that King’s frequent-
ly falfifying his Oath to his People, and re-

{cinding Magna Charte and other gcod Laws
by his own Arbitrary Will and Pleafure;
wherein his chiet Juftice (Hulert de Buigo,
Earl of Kent) and {ome other Great ones of
abandon’d and proftituted Con{ciences, were
commonly reported the Advifers and Fro-
moOters. -

The King was violently in Love with Ar- H.3. His ar-
bitrary Power, but fomewhat cautioned by &*r4ry De-
his Father’s Example,- was not willing to %"
purfue it above-boarcf: but underhand, by
Gifts, Bribes, Penfions and Promiffes, fought
to allure and corrupt thole whofe Office it
then was to defend the Laws and the Peo-
ples Rights, againft the Incroachments of
the Prerogative: Such were the Ear/ Confla-
bley Earl Marfbal, €3c. who in the Intervals

of Parliamerts, had a Power of reftraining
the Exceffes of Regal Power.

But the King not purfuing his Schemes His urfeady
with any fteady Courfe, and at length cal. Tempers
ling in Foreigners ( Poicfovins) to affift him in
working his Ends, his Defigns became {o
publick and notorious, that the Majority of
his Nobles, nay, even his honeft Chief Inditice
Hibert, and other principal Fautors of his
arbitrary Defigns deferted him ; which how-
fver did not difcourage him from purfuing

Q3 his
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his Defigns with the Affiftance of his Fo.
reigners, till his Attempts were check’d by
‘Afairs vt the Battel at Lewis.  And the Prince, after.
.gﬁg‘f by the  wards King Edwzrd the firft, fomewhat re.
T o] ftored the King's Affairs by the Battle at Foef-
Evetham. Hain, and the Death of Moutfort, €5¢.  Yetit
was evidently feen from the Behaviour of
the Loidoiers and others, that except the
King fent back his Poidovius, reftored Mag-
s2a Charta, and coniented to govern by Lav,
he could expect no good Ifiue of the Game |
he play'd. | |
The Kirgs Upon this he condefcends, eftablifhes and
Perjuries, &e. {wears, but never trufted: For as all Hifto.
rians brand him with his frequent Perjuries
and Breaches of Qaths, taken in the moft §
{olemn Manper; {o that even in his laft
Years, when he intended to a¢t more fin- J
cerely, his juft Fate was never to be believed
And hence Rumors and Reports even to the
Day of his Death were common, that the
King intended to call back his Poiffovins, and |
to break through all the Oaths he had taken, §
and refcind all the Charters of Liberties tha §
he had made.

‘ Prince Edward at his Father’s Death was i
crz K Ed. ) ! |
. comwp 1, the Holy Laid, and it was near two Years at-
ite Tire.  ter before he return’d: During his Abfenc

Difputes and Difcords had arifen among th|
temporal Peers; and there feems to havw
been a Falion forming, in order to exclud:
the Prince from the Crawn, of which ’tw
reported the Earls Couftable and Marfbal wert
the chief; tho’ I am apt to think their D¢
fign was no other than to bind him a fitth
more ftrictly at his Coronation, than his F%

ther had been. However that were, W
certan,

196

Difeerds, &e.
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certain, that on Edward's Return, feveral The Caufe
Challenges were made, and Appeals form’d, thereof, &e.
by Peers and others, wherein they charged
cach other not only with Zieafoz, but with
all manner of Crime and Infamy, which was
properly cognizable by the Conftable and
Marfha} ; but they being alfo participes Rei,
either as Accufers or Accufed, it was neceffa-
ry to inftitute another Judicatory or Method
of Punithment, which was with admirable
Prudence provided for by this Law of Zeft-
minfter 1. which ferved not only as a gene-
ral Amnefty or Pardon of fuch fcandalous
RefleCtions, either on the King or any of
- the Temporal Great Men, as had been for-
merly {poken, but provides a new Remedy
jor the like Scandals for the future. And
- whereas before the Mapner of Trials in fuch
Cafes (i.e. where it was of Temporal Per-
lons, and the Faét reported wanted Proof)
was to be by Duel, &¢. in the Court of Mi-
litary: Now the Cognizance was hereby given
to the King’s Court of Juftice. But this did
not yet extend to Prelates or Churchimein, as 1
conceive, |

For till the Stat. 2 R. 2. which exprefly
names Prelates, £¢. I find no Proceeding on
the Stat. fupra, at the Suit of any Prejate,
tho ’tis poffible another Reafon may be
mven for this, wiz. That ir was againft the
Canons for Ecclefiafticks to fue in the King’s
‘Temporal Courts. But if thofe Canons were
ever here of any Force, °tis certain they
‘were about this Time either difpenfed with,
or little obferved ; for that we have frequent
Inflances of A&tions brought in the King’s
~Temporal Courts by Prelates and other

O 4 Chayelr-
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Tt Oceafter:
of the Stat.
2 R. 2

Tte Onarrel

botsveen W
Wickham

«rzd John cf
f3aunt.

Ser ez ﬁrﬁ
Article of tre
Charge dgﬂ}ﬂﬁ
?fickhﬂm-

Df AUrits on the Cale

Churchinen in the Times of H. 3. E.1. E.2,
E. 3. R.z2. . '

But the Truth of the Cafe as to the Mo.
tives or Occafion of making the Stat. 2R, 2,
was thus.—In the declining Years of King E.,
W. Wickbam Bithop of Wiuchefter, in whon
that King entirely confided, had found
Means to introduce his Niece or Sifter, (the
fam'd Alice Peirce) to the King’s Favour and
Bed; and by her Means had got into the chief
Management of the Councils and the Reve.
nues of the Kingdom, fo far as to exclude
even the King’s Sons, the Black Priuce and
fobiz of Garut, from intermeddling in pub-
lick Affairs. ThisCondu& of #ickbham raifled
high Refentments in the Priuce and Gaunt -
gainft Wickhaiz and his Party (who were the
Body of the Prelates and Ecclefiafticks) and
poffibly might occafion their favouring of
Pickleif, €9¢c. who then firft appear’d in:Op-
pofition to the Ecclefiaftic Hierarchy. They
both purfued the Matter with fo much Ear-
neftnels as to obtain an Order for the Remo-
val of Wickbam and Alice from the Perfon
of the King, 'But before this could be fully
effeCted, the Prince died, fufpeéted of being
poifoned by a Zealot againft Herefy (or on¢
of Alice’s Agents). However the Contelt
went onbetween Gawnt and Wickham, and
Gaunt charges Wickham with embezling above
Eleven Hundred thoufand Pounds of the
publick Money, a prodigious Sum, above Ten
Millions of our Money'; and if ‘true (&
there is good Ground to believe for a gred!
Part) might well enable him to found and

endow his Colleges, out of the Plunders of
rhe Publick. - 5
‘ i
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But this Charge by Gaunt againft Wickban, The Raee
and his Favouring Wicklief, &c. {o {pirived and Scandal
the Rage of the Prelates and Clergy againtt ?; :ieﬂP re-
Gaunt, that their utmoft Malice was em- G Beainf
ploy’d, and even the Pulpit itfelf proftiruted
to fcandalize and defame him. Jifdel and
Hevetick weve their fofter Terms; Zrayior
and Rebel were more common : He was ge-
nerally reprefented by them as one that af-
fefted the Kingdom, of which to render him
atterly incapable, they faid he was a fuppofi- .
titions Child, & Baflard, &5¢. of which Report
Wickham was doubtlefs the Promoter, if not
the Author. For it was induftrioufly report-
ed among the Prelates and Clergy, that
Queen Jfubel had on her Death Bed confefled
to Wickham, that Gaust was the Son of a
Flewify Woman, and not the Son of hcr or
the King. But this Report was not openly
fpread till after the Death of King Ldward
the third.

But notwithftanding the Malice of H7ck-
bam and the Clergy prevail’d fomewhat on
the Commons, yet Gaunt found {o much Fa-
vour and Intereft among the Temporal No-
bility, as upon Edward the third’s Death, to
be conftituted Protettor of the young King
R. 2. and the Kingdom. |

Hereupon a new Prolecution was com- But being ve-
menced againft Wickbain for Ivrgery, Bri- coniled, the
bevyy Corruption, €9¢, And new Scandals were Statute paffed.
raifed againft Gannt 5 but in the Fnd, by
Solicitation of the Prelates on one Side, and
the Temporal Peers on the other, an Accom-
modation paft between them; and upon
Gaunt’s dropping the Profecution, Wickham
took his Oath in full Parliament, that he

' was
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was neither the Author, nor would be the
Fautor of thofe Scandals; and utterly difs.
vow’d the Mention of his Illegitimacy by
Queen Ifzlel : And urged, that the Authors
of that Report had {candaliz’d him more
than they had the Duke; and earneftly
prefs’d that the Authors or Spreaders of
thofe Reports might be punifhed, €5¢. as a
Scandal thrown on a Right Reverend Pie.
late, as well as on a moft noble Duke. And

hercunon was the Statute 2 R. 2. enacted.
Wickham As to the Statute 12 R.2. I can at pre-
‘{’:-'ﬁ’ fﬁ' ?E" fent fay little more than that I find Wik
o2 =% Lam was this Year again made Chancellor;
and poffibly remembring the old Quarrel,
was willing to footh and moliify the Dukes
Difpofition towards him.  And as on Occa-
fion he was a molft artful Flatterer; {o knov-
ing the utmoft of the Duke’s Defires was to
have the Honour of his Birth guarded a
gainft fuch a horrid (or horiible Scandal,
as the A&t calls it) and knowing that high
Dignity without the Duke’s Favour, would
but rip up old Wounds, he therefore anti-
cipates the Duke’s Withes, and procures the |

A& of 12 R. 2. almoft in the fame Terms

as the former, with a further Punifbment

(hefides Imprifonment) by the Adfvice of the

( Kizg’s o Kingdow's ) Cotticil. o
Tacer Sta- Sut fince the foregoing Statutes fome o-
zes em thers have been enacted for punifhing of
et flanderous News and Tales, as that of 2
3 Poil. 8 M. c. 3. and 1 Eliz. ¢. 6, and 23 Eliz. -
r.2. but all thefe feem now expired. -

I have but briefly hinted at fome few

Things in Wickbhair’s Story, which, were the

whole enlarged as it might, would prg‘iﬁ

that
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+hat Prelate to have a Genius far {uperior to
'any Modern Bifbop, Chancellors or Lord Zrea-
(urer, who had the Art and Addrefs, during
cight or ten Years of a profound Peace, not
only to fcreen the whole Revenues of the
Kingdom thro’ his own Fingers; or as the
Articles fay, had the fole Difpofal of the
King’s Money, both here and beyond Sea,
with all the Subfidies and Aids both great
and {mall; but alfo the Price paid for the
Redemption of the two Kings of Frasuce and
Scotland, with the Money given by the Inha-
bitants of Burgundy to redeem their Country
from Military Execution; as alio 100000
Franks from the Duke of Afilain, with Pre-
fents and Gifts from other Princes ; {o that
from 26 Now. 35 E.3. to 43 of that Reign,
the Money computed to be heap’d up by
him, amounted to 1109600/ which valt
Sum this Prelate is charged to have received,
and yet tho’ in Time of Peace, both the
King and Kingdom by his artful Manage-
ment was run in Debt; of which he acquit-
ted himfelf, by rendring himfelf unaccounta-
ble; and at length (when Chancellor) acquit-
ted him{elf by paffing his own Pardon, &v.
But-to return: If any Practifer thinks fit
to follow the Modern Praétice of turning
Declarations into Writs in common Aclions
of Scandal, he may confult the Jufiitntio Le-
galis from Page 321 to 356. and the Rules
here laid down under Writs of Affumpfit,
ante, But I advife to practice this with Cau-
von ; and ihall now proceed to

Axits
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Wit on the Cafe. o2 toptioug

A&s, (5¢.
A Defzription, THESE Writs are either for Mal-fes
%ﬁ- of thefe fancey i. e. doing an ill Thing or Mjs.
r'rils.

feafauce, i.e. doing a Thing amifs, or other.
‘wife than it ought; the former is indeed the
doing, without any Affumpfit or Promife ex.
prefs’d or imply’d, of fomething which ought
not to be done at all, and generally implies
a voluntary Malice in the Doer. But the o
ther Kind of Tortious Adts, wiz. Mistea
{ances, are rather the Effet of Ignorance
or Negligence, and generally arifes from an
Aflumpfit, or Undertaking, expreis’d or im-
plied to do a Thing, and the Doer doesi
otherwife than he had undertaken, to the
Plaintiff®s Damage ; of which we have be-
fore given fome Inftances under Writs of Af-
fuipfity €c. But for a fuller Defcription
hereof, {ee Iuflitutio Legalis from Page 35
10 £18.

Fitz. Nat. " Tis of thefe Writs on the Cafe for tor-
Siev 02 Bo tious ACts, that Fitglerbert {ays, they fhall
not {ay I7 & Arinis (with Force and Arms)
and yet in the Conclufion fhall fay contra pr-
cei (againft the Peace) and gives us there
the Form of a very remarkable Writ of this
Kind, brought for cafting the King’s Wri!
into the Dirt, and trampling thereon, ta the
Plaintiff’s Damage ; which tho’ it was done
with Force, yet is not laid with Force, €3¢. al-
tho’ “tis laid at the King’s Suit, as well as the
Plaintiff’s. The Form is thus:

7
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THE Kfﬂg to the Sbfi‘fﬁ; &C. ff M. D. For a Cen-
fall make thee f[ecurey, &c. then put J. T. by temps, &%
Gages and good Pledges, that he be before us

- wherefoever, &c. (if i B.R.) or before our
Fuftices, &e. (if iz C.B.) fuch a Dzy or Re-
turir) to anfwer as well usy as the [aid M. why,
whereas the fame M., had lately obtained ti our
faid Court, a certain (our) Writ of Probibi-

tion againft the forefaid J. that be fhould 1ot
srofecute (follow) any Plea in Court Chrifitai,
of Chattles and Debts which are not Teftameir-
tary or Matrimonial ;  and the faid M. bad de-
livered onr [aid Wiit to the forefaid J. at C.
the fame J. recerving onr fnid Writy did that

" beve imto the Dirt caft, and with bis Feet .
kicked (trampled ox it) and alfo profecuted

* (followed ) the forefaid Plea in the {ame Couit

Chriftiany to the Comtempt of usy and to the
gieat (heavy) Danage of the faid M. and a-
gainft our Peacey &c. and bave thou therey &c.

And there is another Writ thus.- 7o For a Nu-
anfwer why in the Water of Plymouth, by fance.
which a common Paffage is for Ships and Boats,

(pafling ) betwixt Humber and Gaunt, be did
drive i1 Stakes overthwart the [aid [Vater,
wherehy a certain Ship (of him W.) with 30
Suaiters of bis the faid W.’s Malt, was drown-
(d (funk) and 20 Quarters of the [aid Muit,

f the Price of 100s. perifbed (was lof) and
6they things enorinous to him didy &c.

But if the Leffor oufts the Leffee’s Execu-
tors of the Term leafed, they fhall have a
ipecial AGtion on the Cafe againft the Leffor;
ind the Writ fhall be by Summons, €3¢, and

| not
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not by Powe (put by Gages and [afe Pledges)
as other Writs of Trefpals are, viz.
in Bjed- If Joan the Exceutiin of the Teftament

ment, &, E. of C. fhell wake thee fecuves &c. the
(ummon Ly good Swinmerers E. and M. to fhez,
&ic. why whereas the [aire P. and M. had de-
aiifed to the forejaid E. of C. one Milly and fi:
Acves of Leud, with the Appurtenaiices i N
for a Terim which is not yet paft 5 and the (aue
E. of C. bad by the Tefament afore[aid, g
vifed the forefaid Mills and Land, to hold 15
the faid Executriz wito the End of the Terin
afercfaid, to iake thereof Execution of th
Tefpament aforefzid (that yet) they the forefuid
P. zud M. cfter the Death of Dim BE. of C
aforefaid, and during the Terim aforefaidy e
tred into the forefuid Mill and Laonds; ai
from the [aid Executrix do detain the [aiiie k!
juflly (unjuftly) and in Delay ( Obfrruction) (
the Execution of the Tefiament aforefaid, a5
is (zid.  And bave thou there.

Efzzpe. And if a Sheriff (or other Officer ) fhal
arfeft a Man on a Capizs or other Writ, ant
afterwards fets him at Liberty {without Bail
¢7c.) he who fued the Writ fhall have a fpe-
cial Writ on the Cafe againft the Sheriff i
this Form:

THE King to the Coroners of tbe Couit) f
S. Greeting. If A. fball make you fecuies &
thei put, by Gages, &c. onr Sheriff of Somerles
tiat be be before nsy &c. (or before onr Fufitst
(if in C.B.) fuch a Day (or Return) to fhes
wsby R.B. Efg; by Virtne of a Fudgment lat)]

bad aud obtatied (or @ Recoguizaice iater) er:;
g1t




tred imto by the faid R.B i fuch a Courty cr
before fuch a Fudge, &e. for fuch a Swm) i
the Cufiody of tbe fame Sheriff at O. being, be
the fovefurdy the forefaid (Suwm) uor being fa-
tisfieds permitted the [aid R.B. againft the
Wil of him A. freely to be gone (Efcape) to
the beavy (great) Damage of him A. and i
Delay of the Execution of the Fudgment (Re-
cognizance) aforefaid, as’tis f(aid. Aud bave
thon there, &c.

And fee there many other Cafes where F.w. 5. g3
this or the like Writ will lie againft Sheriffs B.C. D. &-.
and other Officers for Efcapes, & See alfo
" Ifgﬂitzga Legalis, Page 274 t0 401. 439,
41, £5c.
4 If a Man in Accounz be found in Arrear~ For an Efeape
age before Auditors, for which they commit :}ﬁi%ﬁ e
- him to Prifon, and he afterwards efcapes ﬂm{p;ﬂ;ﬂgﬁq
from thence: Now the Gaoler ought to pay
the Money due upon the Account, and fhall
nave his Writ on the Cafe againft him who
o elcapes, v7z. to anfwer to the King for
the Cicape, and to the Gaoler for the Da-
mages he hath {uftained, in this Form.

THE King to the Sheriff, &c. Greeting. . N. B.
Fiom \by) the grievous Complaint of A. we bave 95 ¢
recerved ( Information ) that whereas B. lately
gave (i) bis Accoyirt to C. from the Time be

-GS Bailiff (or Receiver) of the [ame C. in N.
within the Liberty of K. and the (ame B. for
Artearages of (on) that Account was after ar-

vefiedy and to the forefaid A. Keeper of our
Gaol «f the Liberty aforefaid was delivered, to
be er n the (ame Gaol til) be fbould fully (a-

Wijy sbe forefaid C. of the Arrearages afore-

faid,
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faidy according to the Form of the Statute cop.
cerning fuch Bailiffs ( or Receivers ) provided,
be the forefzid B. from the Cuffody of the fore.
faid A. agaiuft our Peace, bath efcaped, the Ay
rearcges aforefaid it (being) (atisfied: By Oceq.
fiviz of which Efcepetbe [eme A. hath fully (atis
fied the forefaid C. of thofe Arrearages, accordiug
to the Form of the Statute aforefaid, to the u
[inail Dewzage and Grievaince of bim A. A
becaufz that Trefpafs, if [o it were doney we
will gt leave wapinifved, We comuiand the,
that if the forefaid A. [ball fecure theey then
the aforefaid B. thou attach by bis Body, [o thet
briie thoy mayft bave lefore us (fuch a Day) 1
anfwer us of the Efcape afotefaid; aund alfs
the forefaid A. of the Damcges woich be hath
(iftained by Occafionr of thar Efcape. And have
thou then there this Wity &&.

Fercheating Tnere is alfo in Fitg. Nat. Brev. anotho
wre of Bis Mo \Writ on the Cafe, which is founded on 2

ey at Play ; _ ; :
2215 7" Fraud or Deceipt (vig. for cheating one o

his Money at Plav, with falfe Dice, .) thus:

THE King, &c. If A. fhall make thee [
citre, &c. then puty by Gages, &c. T. of D. &«
ihat be bey, &c. (fuch a Return) to fhew %
whereas the (awe L. machinating ( coutriviig)
bire A. craftily to defrand, and divers Sums |
AMorev from bim the fame A. (illegally) to €x:
tort, bad excited and procured the [awme A.
slay at Dice with bim T. for divers Stms |
Aoucyy at a certain Play called the Dozen, &
Burton upoz Trent; and the (ame A. thiit
played with bim'T. at the Play (Sport or Gan]
ith Dice aforefaid : He the forefaid L. certes
Dice truly titled \rumlved or marked) uito 1

ﬁm:s
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fame A. delivered to caft : And when the Dice
eforefaid to the Hands of bim T. bappened
to comey the (ame L. certain other Dice falfe
and decettfully titled (which he knew wonld at
every Caft touch (Dring) the Number 12. (and no
ather) falfly and frandulently threw, wherehy
the fame A. Ioff at that Game (Play) grea
Sumis of Mosey to the fame 'T. and the [ame T.
thofe Sums under Colour of Gains (or Winning)
falfly and deceitfully took and carried away, to
the Damage of bimt A. 100 Shillings, as tis
Jaid.  Aund bave theu there the Names of the
Pledges, and this Writ,

See the like Writ in the Regiffer, fol. 240.
- which was fued 5 E. 4.

209

And note ; tho® the Defendant doth not Netz, and

fendant plays with falle Dice, €. whereby
- he (deceitfully) gets the Plaintiff’s Money,
it {eems the Plaintiff may well maintain this
Altion againft him: For the Enticement is
not the Caule of the Aétion, but the cafting
of the falfe Dice, &c. whereby he fraudu-
lently gains the Plaintiff’s Money.

See further of Actions on the Cafe for De-
cetprsy, Inftitutio Legalis g09, €3¢, And for

é&ions op the Cale for Nufauces, ibid, 413,
.

entice the Plaintiff to play, yet if the De- fee E. N, By

bid.
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Df Wlritg on the Cafe for tortfons
Dmifliong,

Cafe for 0- Y Have before hinted, that Actions on the

mifficns on Czfe for tortions Qiiffions do arife upon

;’z’giﬁ'f “* an Affumpfit or Promife either exprefs'd o
imply’d, and that an exprels Promife is ei-
ther by Word or in Writing; whereto [
fhall here add, that therein a Regard muft
be had to a Confideration given or received,
. ¢. of Benefit to the Defendant, or Damage
to the Plaintiff; for if the Affumpfit or Pro-
mife be without {uch Confideration, ’tis a
woid Agreement, and this Writ will not lie,

And we may further note, if the Agree-
ment or Contract be reduced into Writing,
and executed under Hand and Seal, tis more
properly a Coverrairt than a Promife ov Usder-
tzkizg, and confequently that a Writ of (-
vesicut lies, and not oz the Cafe.

O brplied, Of Writs on the Cafe for Promifes both
cxprefsd ard imply’d, I have before dif-
courfed, and fhall only here further obferve,
tiat as to implyed Promifes, the Law in
rmany Cafes has that Repard to publick Uti-
liry, as to raife an imply’d Promife, not only
where no Promife is exprefs’d, but even cone
trary to an exprels Declaration.

For as in the Cafes of Surgeons, Farrier,
Taylors and other Artificers, who by the
publick Profeffion of their 47, are bound not
only to the Exercife, but alfo to a due Per-
formance of what they profefs, without Dz
wiage to the Imployer; fo I conceive fhould

any of thefc or the like Trades, c:{preﬂ)'ff?
ufe




Dt Avits on the Cale, €9¢c. 211

fufe the Exercife thereof, to the Damage of
any that would employ him, this Action
would lie, notwithftanding fuch exprefs Re-
fufal. For every Man on tendring a fit Re-
ward, is bound for the publick Good to the
Exercile of his Profeffion, as well as to ex-
erci{e it in a due Manner.

Thus in the Cafe of a Smith or Farrier, if
my Hotfe in travelling has caft a Shoe, &.
and I bring him to a profefs’d Smith to be
thod, and tender him his Reward, fhould he
refufe to do it, I conceive an Aétion on the
Cafe would lie againft him.

Thus a common Jun-keeper is bound to en-

wertain Travellers, even tho’ he declares he
vill not: So a profefs’d AMidwife is bound to
do her Office, tho’ fhe declares the contrary.
So I may on Tender of their refpeétive Re-
vards, require a profefs’d School-Mafter to
teach my Child, a common Carrier to carry
my Goods, a Miller to. grind my Corn, a
Baker to bake, €¢. And their Refufal or ex-
prefls Declaration to the contrary (if 1 re-
ceive Damage thereby) fhall not excule them
from this Aétion. And on the like Reafon it
5, That if a Sheriff or other Officer refufe
the doing of his Duty, as the Arrcfting of a
Porfon againft whom lie has a Writ or Pro-
«efs, this Action lies againft him for omitting
todo his Duty ; and fuch Refufal I conceive
would but augment the Damages.

See further of Adtions on the Cafe for
trtious Omiffions in the Iufiitutio Legalis, -
Tile  Non-feafance, 358, 359, €. From
vhence T fhall here collect and tranflate {eve-
l Precedents of Declarations for zortions O-
itflons, €. and which may on Occafion be

P2 turn’d

H
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turn’d into the Modern Form of Original
Writs and firft Procefles, according to the
Rules before laid down under Title Writs of

Affeuipfity €3¢, But in this Practice I advife
Caution.

A Precedent of a Zortious Owiffionz on an Af-
(uinpfit or Prowife imply’d, viz.

Precedent of § incoln {1 C D. of 8. in the Couuty afore- 1
. fa

e Declarati- _ - j
on for a tor- idy Gentleman, was attach

tious Omife €4 10 aifwer to B. B. of the (ame County, Efs; 18
fon, i e. ot of a Plea why, wherveas the fame C. onght 17 B8
P8  mnke, amend and vepair the Banks and Sewers, §8
Banke. see 0124 Maritime Ditcbes (near the Sea at fuch a
Irft Lep.  Place) for the Londs and Teucmentsy to i,
559 oire Meffitage and thivty Acves of Land, whit
the faid C. holds in the Parts of S. aforefaid
for the fecuring (or preferviag) of them ail
their Appurtencices cgainfi the Flowing aul
Violence of the Sea adjoining. And that I
and all the cther Teirants of the Lands and Te-
nemenls, i the (ame Paitsy from the T
whereof the Alemory of Man is wot to the ci-
trary, bove made, amsided aud repaived, ai
beei ufed and accuffomed, and ought to wik
aincind and vepair the [aid Banks, Sewers ai i
Maritime Disches, according to the Rate o
Proportion of their ( [everal) Tenures (Tens
cies) for the [ecuriug of the Parts aforefiis |8
againfe fuch Flowine and Violence of the §8
(Tet) The Jarac C. bath uot for a great (V)
Time, to wit, from fuch a Day to {uchij
Day, bath uot taken Care to make, amend i
Tﬁpﬂfi' the ( jbreﬁzf d ) .chkj, Sewers aid M
yitinte Ditches, for the Lauds and qeienis
which be bolds in the fame Town (Vill) whert!

4 ]
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she Sea-Waters for Default of anending and
pepairing the [aid Banks, Sewers and Sea
Ditches, overflowed (drowned) the Lands of
him B. i S. aforefaidy to wity 100 Acres of
bis Laud [own with divers Grain, to wit,
1Wheat, Barley, Beansy Peafe and Oats. And
the [ame B. the Profit of his Land aforc/aid
( froiie fuch @ Time to fuch a Time) to the Va-
Ine of, &c. Joft.  From whence be ([ays be is
ciifled and bas Damage, &c.

Of a tortious Omiffion to perform an Exprefs
Promife, 7, e. not making a Feoffment ac-
cording to Agreement, but felling the
Land to another, is thus, in B. R.

. THAT wheveas the (ame A. bad {uch a CafeinB.R
‘ Day and Year at R. in the County aforefaid, for not per-
 baigained and agreed with the forefaid C. i1 %’;‘f‘mﬁ an
: . , prefs Pro-
: Confideration of a certain Sum of Moneys 10 i, See
Lwit, 1008, fo the [aid A. before band (then Infis, Legalis
S aud there ) paidy to (el to the [nid C. one MMef- 355

: fuagey fituate in R. in the forelaid Qounty 5 and

that the fame A. bad wndertaken to make a

iFeoffiient of the [ame Meffuage to the fame C.
“ond bis Heivs, within fourteen Days next after
ithe [aid Day of the faid Agreement 5 yet the
fiefoid A, the' thereto often required by the
i1id C, the Feoffment aforefaidy to the (ame C.
%ﬂﬂqrdiﬁg to the Form of the Undertaking (Pro-
'%’Wff) oforefaidy hath not made, but craftily
tilrving to defraud bin C. in this Particular,
te forefaid Meffuage to ome S. 'T. within the

fe 1 )
fuelaid Time af R, aforefaidy hath [oldy and &

' ]
-
-
1
1
k

Yufinent thevef wwithin the [ame Time to the

fw S. cnd bis Heirs bath falfly end fraudn-
% P 3 Jeitly
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lenitly inadey, to the Damage of FLim C. roo!
-and therefore be brinngs bis Sqity &c.

Ttz aboce But this Precedent, tho’ proper enough
Eorm to; par- for a Declaration, yet being too particular
‘I“;“"f’ fre a5 to Tz:ey Place and other Civcuimffances for

i a Wity 1 rather recommend the following ?

Form, 2iz.

This mere IWhy, whereas the [aie A. bad fold to th: |
proper forefaid C. one Meffiages 8c. with the Appur-
| tenaices i K. for e certain Sum of Moy t
the [ame A. before band paid; and the fame A. |
bad ot B. promifed to the frie C. to maket:
the [aine C. a [ufficicat and (ecure Effate dof tix
Meffuaze and Appurtcaaices cforefuidy <withi
thyee Mouths sext after which are now elapfed; |
set the forefaid A. Dbath wot wmade to the [aii
C. a [mfcient aud [ecure Eftate of the [d]
Meffitage, but bath altcgether vefufed, aud fil
doth refufe to do that, tothe great Daiage o |
tbe (2id C. (as it is faid,) &e.

Afrer which Manner any other 777/t of the §
Hike Kind may be formed, from the Subftanc
of thie Declaration, ncting only the Begin
ing and the Conclufion as beforc is thewn un
aer Tide IIvits of Affuipfit,

And that the Reader may the better of:
ierve the Rules on this Head of tortious Onif
jieizsy Hhall here infert feveral Forms of Dech
ranions and Pleadings in Zug/ifh, as they ar
wranflated chiefly from the Infiitutio Legili
And firft, fer a Detendant’s emirting to take
care of his Fire, whereby the Plaintf’
Fioufe was burnt,

Devad



;
H
:
}
s
|

}
i
i
:
L
t
|

foz toztions Omiflions, 215

Devon f.  J. O. lately of 'T. in the Connty Declaration
aforefnidy Gentleman, was attached to aifwer i:m’ omitiing
to R.S. of @ Pleay That whereas accordiiig to {ii“ifg“’
the Law and Cuftom of that Part of this King- scc jﬁf}};_ '
dsm calld England, bitherto ufed and approved, Legalis 375.
every Man is bound to keep bis Yire by Day.

and by Night [afely and [ecurely, left for, De-

fault of (uch keeping of bis Fivey any Damage
fhorid bappei in any Maiuer to bis Neighbours :

(Yect) the forefaid J. O. fo negligently and imn-

peovidently kept bis Fire at 'Y, (in the County

afowefaid) that for Default of due (Care in)
keeping of fuch Lirey the Goods and Chattels of

- bim R. to the Value if §ol. being iu bis Hotlfes
- there, and the aforefaid Houfes (themfelves)
- were buraty to the great Dainage of him R.
- ond agaiuft the Cuftom aforefaidy &c. (omitting
. the Recital) from whence be [ays be is worfled,
- and bes Damage to the Velue of 300l aund
- thereof Drings his Altion, &ec.

. " The Plea whereto is to this EffeCt, viz. The Plea.

The Defendant (by {fuch a one his Attorney)
comes and fays—That he hath kept his Fire
fafely and fecurely ; without that, that he
hath kept that Fire {o negligently and im-
providently, that for Default of due kecping

- of that Fire, the forefaid Mefluages, &¢. of
i the forefaid R. were burnt, as the forefaid
i R. by his Writ and Declaration aforclaid
: hath above {uppofed. And this he is rcady
10 aver, &2, (and puts himfelf on the Coun-

H Q;)
And the forefaid R. fays, that the forcfaid Replicatioy
7.0. hath kept his Fire fo negligently and @i

L]
L

rprovidently, that in Default of the due

P 4 keeping
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keeping of that Fire aforefaid, the forefaid
Meffuages of the forefaid R. were burnt, as
he by his Writ and Declaration aforefaid
hath above fuppofed. And prays that this
be inquired by the Country, &c.

Another Precedent is againft a Farrier who |
undertook to cure a Horfe, but by his Ne-
slect (or Owiffioir) the Horle died, iz,

%Teé?;r&mi > Forthaty to wit—T Dat whereas the fovefaid |
2o Horfe, De #6w isy aud for divers Tears laft paft bath
Sce Infiitutio bezit @ Farrier, cud thio’ the whole Time afore- |
Leg. 377y [zidy, bath exercifed aund profeffed the Art o |
515 Feculty of curiug the Difeafes of Horfes. Aud
alfo whereas the forefaid B. fuch a Day aui |
Nowe for 1647 @t M. €¢. woas poffefs’d of a Gelding of |
five Things *2¢ Price of 101. a5 of Les own (proper) Geld-
voulay Price, i35 which faid Gelging then aid there lon-
but for dead_ guifled of o ceitain Infirmity and Difeafe 1t bis
things Value. Foot : For the becling and curing of which [aid
Geldiug of is Infirmity aund Difeafe afore(aidytle |
fore[aid B, afterwards, towit (the fame Day,&c.)
in the Year cbovefaid, at M. aferefaid, did pM
and place the forefnid Gelding with tie faid D.
and the forefcid D. (in Confideration of fo PRI,
Moizey i Hand paid, &c.) did then and there
promife to the f(aid B. to cuve (and beal the
(2id Gelding of the Infirmity and Difeafe ajire
fzid 5 (yet) the forefaid D. contriving and frav |
dulently intending the forefaid B. in this Pailt
cular, craftily to deceive and defraud, afterwarty
20 wit (fuch a Day, Tear and Place) [onegh-
geitly and indifcreetly ( cavelefly) apphed bis |
Caire about the Gelding afove(aid, that the Geld- |
ing aforefaidy ofterwards, to wit, the Day avd |
Tear abovefaid at M. aferefard, by reafor ;f If‘: _
iealigtin |

!
J
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L segligent and indifereet Application of bis Cure
i; oforefaidy about the Gelding aforefaid, the [ame
. Gelding died of the Iufirmity and Difeafe afore-
|
E
|
E

(aidy to the Damage of the [aid B. 20l And
thereof he brings his Suit, &7v.

. Or thus more briefly for neglecting the Cure
of the Plaintiff's Leg, &c.

s Wy, whereas the [ame D. the left Leg of B, Neglelting
fﬁ Leing cafually burt bady at E. for a certain Sum ‘I}f Cgrc. "
L of Moy before band paid, undertoken well - Leg 3%
E and [ufficiently to cure, (yet) the fame D. [o neg-

. Lpently and frandulently (carelefly ) applied bis

s Care cbout the Leg aforefaid, that the [ame

 Leg became crooked, to the Daiage of him

F B, 10/, 8.

Awsther for a Horfe loff by Negligence of a
Hoftler or Inn-kecper, viz.

. B.C was attached to anfwer 5. 7. of a Fo z Horfe
i Plea, why whereas the fame S. ({fuch a Day Efmg Neghi-
¢ and Year at {uch a Place) a certain Gelding §ee Inftit.
- of him S, of the Price of 10/ had deliver- Leg. 385,87
¢ ed to the forefaid B. to be depaftured and W-S. 83
: fafely and {ecurely to be kept, and to be re-
: delivered to the fame S. when he fhould be
i thereunto required, upon Truft and Confi-
¢ dence of the faithful Re-delivery of the {fame

L Celding by the forefaid B. to the {fame §. {o Note, dicers
 tobe made, the fame S. was to yield and Surplufagesin
My to the forefaid B. one Shilling of lawful ## Eorm.

i Money for every Week which the fame

| Gelding was depaftured in the Pafture of the

lame B. yer the forefaid B. negleting fuch

Rithfu] "Truft of the Re-delivery of the {ame

| Gclding

E

i -
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Gelding, and in no wife caring for the faith.
ful Reftitution of the fame Gelding, after-
wards to wit (the Day and Year) at AL a
 forefaid, by Negligence of the forefaid B. |
and for Default of good (careful) keeping of
that Gelding, the forefaid Gelding by certain
evil difpofed Perfons, who to the {fame S.are |
altogether unknown, was eloigned to Place;
to the fame . altopether unknown; where
by the fame S. was not only defrauded of |
the Gelding aforefaid, but is alfo wholly de-
prived of all Eafiaments, Commodities and
Profits which he S. by riding about divers
{erious (earneft) Affairs of him &. which di-
verfly occurring in the Interim he might have
had and received, to the Damage of him$
2cl. .
Tk Pl And the forefaid B. by 7. D. his Attorney
thercto in Bar. comes and defends the Force and Injury
when, 8. (i.e. wheie and in what Maitnet the
- Court beve [ball think fit) and faith, that the
forefaid S his Action aforefaid thereol |
ought not to have againft him, becaufe he
{aith, that the forcfaid S. at the forefaid Time
in the Declaration aforefaid fpecified, was iodg;
ed in the Inn of him B. and then and ther
Inftiz. Lezal. requefted the forefaid B. that the fame B
39 would put the forefaid Gelding n any Clote
of Pafture of him B. to be fed (grazed) wit
the Grafs growing in the fame Field, where-
upon the fame B. did then, at the fame Re-
queft of him S. fo madc, put the Gelding
farefsid in a certain Clofe of Pafture of hif
B. called, &¢. to graze the Grals in the {amé
and there to be depaftured: W hich {2
Nite, 't nt Gelding was in the fame Clofe depafturing

frid o him  the Grafs there erowing, until certain Aales
uaknown. o ° fator
(alwav e’

4.
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© faltors, on the Day and Year i the Declj.
. ration aforefaid above fpeciﬁed, took and
[

carried away the forefaid Gelding out of the
faid Clofe ; withour that, that the Gelding
aforefaid, being in the Inp aforefaid, was
taken and carried away out of the faig Inn,
in Default of him B (or his Servants ) as

the forefaid S, hath above complained againit
him: And this he is ready to aver. W here-

%
[
E
E
,on he prays Judgment, if the forefaid S.
é
i
£
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- ought to have his AGtion aforefaid thereupon
- againft him.
. And the forefaid . fays he OUZNE NOt 10 The Repljcy-
. be precluded from his Action, becaufe he tion

< faith, That he (the Dey and ¥ear) aforefaid,

. At D. aforefaid, did deliver to the forefaid

L B, the Gelding aforefaid, to be Kept and fed

- inthe Stable within the Inn aforefaid,  And

3 that certain Malefattors, at the Time in the

: forefaid  Declaration  above {pecified, took

E and carried away that Gelding, {o under the

¢ keeping of him B, and his Servants, as he

L indeclaring has above alledged ; withous ¢
 thar the fame 8. requefted him B. that the
E lame 2. would put the Geldiug aforefzid i
L any Clofe of Pafture of him B. to be fed of
g the Grafs growing in the fame, as the fore.
8 faid B, hath above alicdged ; and this he s
| 1¢3dy to aver,  Whereof he prays Judgment
ol Damages by Occafion of the Premiffes
£ 1 lic adjudged to him, &,
£ And the forefaid B, a¢ before (at firft) 77 Iffsee.
iith, that the forefaid requefted him B.

it the fame B, would put the Gelding a-

forelaid in fome Clofe of Pafture of him, B.

g0 feed (cat) the Grafs of him B. growing

1 the fame, as he hath gbove alledged ; and

of

fﬁﬂr,
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of this (hereof) he puts himfelf upon the
Country, ¢ and the forefaid S. in like
Manner. Therefore, €sc. (i.e. a Venire wes
azoarded to fwnmon a Jusy to try this Iffue).

I have tranflated the above Precedent from
Tuftitutio Legalis, (and therein corrected the
Errors of the Original) in order to fhew the
whole Courfe of pleading in this Action
from the Original Writ, or firft Procefs, to
the Awarding of the Veuire facias, 1. e. Caufe
to come the Jury for Trial of the Iffue;
concerning which {ee hereafter more fully
under the Title Vewives under the Divifis
of Proceffes. |

And herewith I fhall conclude this Title of
Writs ot Aftious on the Cafe ; and now, ac-
cording to the Alphabetical Method pro-
pofed, fhew the Nature and Forms



(221)

Of {{vitg of Certiorari (to be certified.) '

HESE Writs of Certiorar: lie in divers Certioraries
Cafes, but were principally inftitured 3t of
p ecord.
for the Certifying and Removal of Records
from inferior to fuperior Courts of Record.
Tor as an Accedas ad Curiamny or Refalo before
{poken of lay to remove a Plea or Caule
from an inferior Court not of Record; fo
. this Writ of Certiorar: lies to remove the
" Caufe or Record from inferior Courts of
Record: And in {fome Cales it {eems to lie
- 1o, remove Proceedings not of Record, as
5 the Proceedings of Commiflioners of Sewers,
. or of Juftices of Peace in their private Sef-
L fions, €9, But I conceive a Quere may well Not of Re-
E le made of the Legality of {uch Ceitioraries. rgr.r;q Quare.
i And Fitzherbert exprefly {ays Hits of Certio- _41333
i wari ave to vemove Records out of one Court inio '
E

amother, which can be intended only Courts

= of Record.

% But it is now the Praclice in criminal Cafes, In criminat

1o remove by this #7%t (or Proce(s) not only Cafes:

E Indittments, Informations, Inquifitions and See Infhit.
- ) : ? - Leg. 175,

the like, from all Parts of Ewugland into the {49,

2 Crown-Office in B. R. But allo all Orders of

e Seflions, for keeping of Baftard Children,

E Nelief of the Poor, €3¢, and Orders of Com-

| miffioners of Sewers, Orders of Court Leets,

2 for impofing Pains and Penalties, €¢. may

{ e removed into B. R. by Certiorari, and be

there affirm’d or quafh’d, as the Court fees

 Caufe,

. "Tis alfo now the Praélice for any Judge

1o B.R. to grant fuch Certiorarics at his

Chamber,

!
:
|
|
|
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See Tritit.
Les. 135,

In Crail Cafes.
Infiir. Leg.
169.

Ses theret1 7.
Procedendo.

Df Writs of Certiorari.

Chamber, either n or out of Term, (the
Ground or Reafon whereof I am at a Lofs
to apprehend) but no Certiorari can be had
without a Judge’s Hand, or 2 Motion in
Court; and this it {ecems extends to Civil
Cafes as well as Criminal.—DBut {uch Ceitin
~aries now in Pradtice, whether granted by
a Judge or the Court, are rather Pioceffes
than rits, as aforefaid.

As to Civil Cafes we may further obferve,
That where an Action is commenced in an
- ferior Court of Record, and the Defendant
.« there {ummoned or attached by his Goods
or Money, fuch Action may be removed out
of {uch inferior Court of Record into B.R.
as well by a Writ of Ceitiorai iffuing out ot
B. R. as by a Writ of Habeas Corpus tii
caitfz ( have thou the Body with the Caulc.)
And {uch Ceitiorari may be returnable before
any Judge of B.R. at his Chamber, as aforc-
{aid.

Alo if a Certiorari to TEmove a Caufe, be
fo returned before a Judge athis Chamber,
and no Proceeding is in the Caufe after the
Wrir returned ; if the Plaintift will move
for a Procedendo (for Leave to proceed 1 the
. ferior Court) as he well may, he mutt
move for it before the Judge before whom
the Certiorari was returned, and not in the
Court to which the Caufe is removed, be-
caufe the Judge who granted it has been for-
merly acquainted with the Return of the
Writ, and better knows the Reafons why It
was granted, 8¢c. and therefore the Court
will not intermeddle to undo what the Judgt
has done. Sed Quare.

And
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And note ; this Writ in Civ// Cafes may be

. yeturnable either in B.R. or C. B. but in

" Criminal Cafes in B. R. only. And it feems

. Coitioraries may be directed to particular Per-

. {ons, as Sheriffs, Coronersy Mayorsy Bifbops, See Thefau-
. the Cuffos Brevium, and other Officers (as Tus Brev.6;
" well as to inferior Courts of Record) as in 77

' the following Precedents, wviz.

© A Qertiorari to the Cuflos Brevium (Keeper of
the Writs) in C. B,

. THE Kinz to bis beloved Robert Darcy, Se Reg.
: Keeper of Dis Writs of the Common Beuch, OV'g: 287,
! Greeting. IWhereas we lately for certain Canfes

s ailling to Le cervified upoiz (comcerning) the 9e-

¢t of @ Recordy, and the Procefs of a Plea, F,N. B,
i that was before our beloved and faithful W. 246. N.
 aud bis Companionsy Jufices of our Beuch, by

%mr Wit between . and A, of a certain ﬂ'eﬁ-

2 41fs to the faid J. by the forefaid A. done, as

;i laid 5 We bad commanded the forefaid W.

=it Le fhould (end to us i oyr Chancery with-

” Delay, wnder bis Sealy diftinily and openly,

{the Tenor of the Record and Proceedings afore-

[2idy and of the Wairants of Attorney recirded
Ei;: the Plea afprefaid, together with the Names
Ei fthe fame Attornies, togetber with our [aid
Tt that came to bim therveupon 5 And being
i Jor certain Canfes willing to Le certified up-
¢ (about ) the Tenors of the Original and fu-
(12l [Viitsy and alfo of other Matters touching
?*ﬁf’ Picii(les, we commnand yotty That the Te-
Fisof the Bvits and other Things aforefaid,
i}fﬂfg i your Ciefiody, as ’tis {aid, yox fend to
Wi ouy Chancery under your Sealy diffinély

| -and

f

!
!
!
|
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and opently without Delay, and this Weit. Wit
nefs my {elf, &.

Another Certiorari to the Cuffos Breviuim to
certify an Original WHit. |

To Cuft. THE Kiug to bis beloved, SLC. We beiug )
Breg. 10 cer- gyilling for certatn Caufes to be certified, whe- |
':fgjﬂ Ori- 100 4 certain Original Wit berween W.E. aid }
Thefaur.Brev. - bis Wife, aind W. Bifbop of London, and |
70. . C. Clerk of (for) thaty that they the [aid §
Biftiop and J. C. do binder the forefaid E. aul |
D. bis Wife, to prefent a fit Perfon 1o the |
Chusch of T. 122 the Conitly of S. be bad of Re-
cord under your Cuftody or i20b We command }
qou, that you [earch the Original Writs oud
ther Memorandums of the foreferd Court if B
the Beuch of London (aforefaid) of the Tem |
of Holy Trinity, in the fifteenth Tear of |
Reign, being filed under your Cuftody ; am |
cwbatfoever you [ball find of the Writ aforefaid,
Letwween the Parties aforefaidy together with the
Return.  whole Return of the fame Writy yot certify |
x5 wherefoever, £3¢. without Delay, aind base |
there this Writ. Witnefs, &c.

See another infra.

To the Mayor of the Staple for certifying
R ecognizance there taken. ;'

Orig. Reg, THE King to bis beloved aid faithful N.B.
259- Mayor of bis Staple ar Weftminiter, deputes
to take Resognizances of Debts in the [

Staple, Greeting, I hereas W. B. of T ]

the County of B. (fuch a Day and Tear 0 |

Kiug) before W. 0. then Mayor of the F:jf/_;‘-'

ﬂfﬂrf [dirs
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aforefaid, deputed to tap, Recognizances of
Debts in the [aine Staple, bath ackuowledged
E bunfelf to owe to R_S. Citizen and Meycer of
E London 161, according
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fo the Form of the S§ta-
fute Staple aforefaid, 19 b paid to the fame A.
wWithin @ certain Time,  gya becaufe the Time
of the forefaid Paymeys had bees, long elapfed,
we continanded you by ouy Wity that [earching the
Rolls of fuch Remgfzim;zces, made befoie the
= Joefmd W. S, i the Tear

aforefaid, if YU b oar
fhorld find the fore [2id Recogininamce 15 have 244, E.
i veen qnade iz the Fyrr, aforefaid, you Should
withont Delay certify us i otr Chaszcery upor
k (concerning ) the Recoguizance aforefaid, di.

e Mindtly and openly, according to the Fyruz of the

b Jlatute aforefaid) wnder 1 Secl appointed for

8 ackinsoledging of the StatuteStaple aforefaid, that
8 Gcinghi do therenposs, whas ACCOraIng to the Py
o the Statute alore[21d was t

e 1 by Pretext of our it afpr

“h a Lear of 1he King )
; Tayor of the Staple afoye-
 75dy bad ar the Requeft of the forefaid R.
 Cilified into the Chaiicery of  the faid Kiug
§ 10 Recoginizmance, accoraing to the Mansner ang E
& Lo of fuch Certification iiade Aid é‘cmﬁ/b \
i Ceitificatjon bouching the Recogninance -
iielaid, s to pe Jound i1 onr Coups of Chaircery,
V< Comiirand you,” thay withont Delay yon certify
|5 1 onie fig Coancery diftinctly and apeily,
0 ding 20 the Form of the Statute aforefaid,
i the Seql appozited for ﬂckﬁawfedgiﬂg of a
Yatute Staple, that bereupon we may Jurther

Q caife



