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The Right to Keep and Bear
Arms: A Right to Self-Defense
Against Criminals and Despots

by

Robert Dowlut

If men were angels, no constitutions of forty-three states

government would be [T]he Second guarantee the right to keep and bear

necessary. If angels were Amendment to the arms?! Despite the constitutional

to govern men, neither : authority for this right, legislators
external nor internal Ur_“te_d State‘_?’ and judges have consistently
controls on government Constitutionprovides attempted to devalue it. Methods
would be necessary. the citizens a meansfo such as giving misleading labels to

] . select firearms like "assault

— James Madisdn protection gyainst the weapons® or “Saturday Night
unj ust excessesfo Specials® have been used to justify

INTRODUCTION incremental disarmameht.

A written constitution is a government- American jurisprudence has
reminder that governments can b deliberately devalued the right to
unreasonable and unjust. By keep and bear arms by
guaranteeing that "[a] well disingenuously interpreting the right so as to effect a gradual

regulated militia, being necessary to the security of a freRange in American culture. To this end, for example, the
State, the right of the people to keep and bear arms, shall9e{enth Circuit has already upheld a civilian handgun ban by
be infringed," the Second Amendment to the United Stat@smissing an historical analysis of the Constitution: "The
Constitution provides the citizens a means of protectiebate surrounding the adoption of the Second and Fourteenth
against the unjust excesses of governthéffte Framers Amendments . . . has no relevance on the resolution of the
placed this guarantee in the Bill of Rights because theyntroversy before us.History teaches us the unfortunate
considered the right to keep and bear arms peculladgéson that cultural values supplant constitutional rights
important and also uniquely vulnerable to infringement. Thghenever the cultural elite consider a right too burdensome to
Amendment's command protects individuals against evelit the needs of the moment. The outlandish pronouncement

popular conceptions of the public good. In addition to this pred Scott'that the Negro might justly and lawfully be
protection within the United States Constitutforthe

Robert Dowlut, J.D. 1979, Howard University; member D. C. Bar;
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reduced to slavery for his benefit,"the shameful
court-approved internment of Japanese-Americans du
World War 11!° and the separate but equal doctrine {
officially existed until 195% are all examples of the evils th
result when cultural values are given more weight t
constitutional rights. "Conceptually, the gun prohibiti
movement intends to: discredit the Second Amendment g

~ Constitution in its applicability to individual citizens . .|.;

weaken the concept and acceptability of self-defense . . .
change our traditions as they relate to firearthalthough a
spokesman for the Centers for Disease Control admitteg
the gun control movement intended to "revolutionize" socie
view of guns until they are considered "dirty, deadly—:
banned,® the Constitution continues to prohibit any sy
arms ban.

The Constitution does not define the term "arms."
Framers, however, intended the term to extend to those
that were commonly kept and carried by the people
traditional purposes, such as self-defense, militia service
kiling game:* State courts have also protected weapons
for self-defense and in "civilized" warfat®e Accordingly,
under the concepts of self-defense and civilized warfare
Second Amendment protects pistols and semiauton
firearms, despite their often misleading lad&M/eapons of
mass destruction, on the other hand, are not protected k
Constitution®’

This article contains three distinct but interrela
theses: (1) The historical evidence surrounding the adopti
the Second Amendment indicates that it protects the rig
self-defense, enables the establishment of a broad-I

militia, and serves as a deterrent against government

oppression; (2) the Framers of the Fourteenth Amendi
intended the Second Amendment to apply to the states, m
due to their concern for protecting the right to self-defe
especially after the horrors of the Reconstruction South;
(3) an insincere interpretation of the Second Amendment
its state equivalents has led to the militia movement and
eroded respect for American government.

l. A BRIEF REVIEW: ADOPTION OF THE

SECOND AMENDMENT

British attitudes towards the right to keep and b
arms influenced the authors of the Bill of Rights. Histor|
Joyce Lee Malcolm notes "[t]he right of individuals to

armed had become, as the [English] Bill of Rights had clai
it was, an ancient and indubitable right. It was this herit
that Englishmen took with them to the American colonies

this heritage that Americans fought to protect in 1275He

muskets, 973 h@nets,634 pistols, and 38 blunderbusses
iIrvgre seized) was addressed in the July 6, 13&blaration
haf the Causes and Necessity of Taking Up Abyghe
atContinental Congress. Such unhappy experiences with
hayovernment efforts to disarm the people served as an impetus
oro include a right to bear arms in state constitutions as well as
f thehe Bill of Rights.
o Many young states adopted a right to bear arms in
atidir constitutiong® Pennsylvania's Constitution, for example,
guaranteed "[t]hat the people have a right to bear arms for the
thefence of themselves and the state; and as standing armies in
titlse time of peace are dangerous to liberty, they ought not to be
arkept up; and that the military should be kept under strict
clubordination to and governed by the civil powérNorth
Carolina's Constitution guaranteed "[t]hat the people have a

Thaght to bear arms, for the defence of the State .22 THe

afMasth Carolina Supreme Court construed this right to mean
famat “[flor any lawful purpose—either of business or
amdusement—the citizen is at perfect liberty to carry his

usgeh.'® The court obviously felt that assigning a reason for a
right to bear arms does not strictly limit that right's application

, tethe assigned reason.

hatic State constitutions influenced the state conventions for
the ratification of the United States Constitution. A minority

yfttwtion in the Pennsylvania convention was the first to make
proposals for a Bill of Rights. On December 13, 1787, they

techade fifteen proposals. The seventh proposal, which ensured

praofight to bear arms, showed the influence of Pennsylvania's

htstate constitution:

pased

That the people have a right to bear arms for

the defence of themselves and their own

State, or the United States, or for the purpose

of killing game; and no law shall be passed

for disarming the people or any of them,

unless for crimes committed, or real danger

ment
ostly

nse,
and
and

has of public injury from individuals; and as
standing armies in the time of peace are
dangerous to liberty, they ought not to be
kept up; and that the military shall be kept
under strict subordination to and be governed

ear by the civil power*

jan

be

Although all fifteen proposals were defeated, forty-six
Mgl twenty-three, the United States Constitution was finally
9P proved with the understanding that a Bill of Rights would
A adopted. The fundamental ideas proposed by the
Pennsylvania minority, and by a similar minority in

British effort to disarm the inhabitants of Boston (1,7

78



Massachusetts, eventually found their way into the Bil
Rights and became the First, Second, Fourth, Fifth, S
Eighth, and Tenth Amendmerifs.

Majorities in the state conventions finally start
demanding a Bill of Rights. When the New Hampsh
convention gave the Constitution the ninth vote needed fg
adoption, it proposed that "Congress shall never disarm
citizen, unless such as are or have been in Actual Rebéflic
Virginia's convention also deemed the right to keep and
arms necessary to its proposed Bill of Rightgirginians in
the convention debatesfocused on the individual nature
the right to arms, as opposed to just demanding that the s
be allowed to have a militia. There would be no neec
command "[t]hat the people have a right to keep and
arms" if the Framers intended only to allow a state to hay
armed force. Anti-Federalist Patrick Henry asserted that "
object is, that every man be armed . . . . Every one who is
may have a gurf® Federalist Zachariah Johnson argued {
"[t]he people are not to be disarmed of their weapons. T
are left in full possession of therfl.George Mason define
for posterity the term militia: "I ask, Who are the militi
They consist now of the whole people, except a few pu
officers.'®

The right to bear arms was proposed in seven §

ratifying conventions. New York, New Hampshire, and

Virginia ratified the United States Constitution wh
expressing their understanding that the people have a rig

of
xth, This contemporaneous newspaper article demolishes
claims that the Framers never intended to guarantee the
egrivate ownership of arms. It is consistent with a January 29,
irk788, newspaper article, authored by James Madison under
)r ke name Publius, extolling the advantage of protecting the
aight to bear arms, lauding a broad-based militia, and scorning
yngovernments that do not trust people with arms:
bear
Besides the advantage of being armed,
which the Americans possess over the
people of almost every other natiorthe
existence of subordinate governments to
which the people are attached, and by which
the militia officers are appointed, forms a
barrier against the enterprizes of ambition,
more insurmountable than any which a
simple government of any form can admit of.
Notwithstanding the military establishments
in the several kingdoms of Europe, which
are carried as far as the public resources
will bear, the governments are afraid to
trust the people with arnis

Df
states
1 to
bear
e an
tlhe
able
hat

[ hey
ol
n?
blic

state

Madison reveals several things in this writing. First,
lemembers of the military can be armed without a constitutional
yhtight to keep and bear arms, as "in the several kingdoms of

bear arms$! North Carolina and Rhode Island refused to ratifgurope.” Second, theilitia should be broad-based and

the Constitution until individual rights, including the right
bear arms, were recognized by amendm@mtsPennsylvania
and Massachusetts, efforts to include various rights (inclu
the right to bear arms) as a condition of ratification w
defeated, because Federalists argued that a Bill of Rights
unnecessary when the powers of the national government
so limited®

Discourse regarding the right to bear arms was
limited to the state ratifying conventions. An article in {
Federal Gazette & Philadelphia Evening Pegplained the
right to keep and bear arms:

As civil rulers, not having their duty to the
people duly before them, may attempt to
tyrannize, and as the military forces which
must be occasionally raised to defend our
country, might pervert their power to the
injury of their fellow citizensthe people are
confirmed by the next article in their right to
keep and bear their private arrifs.

tosubject to some state control. Third, only despotic
governments are afraid to trust the people with arms. Thus,
diegidence shows that Madison, the author of the Second
er®mendment, supported the private ownership of arms and
5 \esdrusted governments that did not protect their peoples’
wiglhts to bear arms.
The constitutional convention rejected proposals that
naid not guarantee a right to keep and bear arms. A July 1789
hproposed Bill of Rights, in Roger Sherman's handwriting, has
been discovered in James Madison's pafidétsnentions the
militia, but omits any right of the people to keep and bear
arms:

The militia shall be under the government of
the laws of the respective States, when not in
the actual Service of the united [sic] States,
but such rules as may be prescribed by
Congress for their uniform organization &
discipline shall be observed in officering and
training them, but military Service shall not




be required of persons religiously scrupulous
of bearing armg’

The decision not to adopt Sherman'’s proposal indicates

the Framers felt that it was inadequate.
Sherman's proposal also exempted from milit

service those persons with religious objections to bes

arms. The Framers feared, however, that such an excl

could be used as an excuse to disarm the people: "[]
clause would give an opportunity to the people in powe

destroy the Constitution itself. They can declare who are t
religiously scrupulous, and prevent them from bea

arms.®® Additionally, a motion in the Senate to insert "for the

common defence" after the words "bear arms" was defeat
September 9, 1789.Self-defense was considered a naty
and common law right, and it was found in a number of S
constitutions. The Framers took it for granted that
~ Second Amendment encompassed the right to keep and
arms for personal defense. Thus, the Ninth Circuit Cou
Appeals has recently opined that "[t]he Second Amendr
embodies the right to defend oneself and one's home ag
physical attack®

But the Framers were indeed aware of the dan
that the right to bear arms posed if such arms landed i
hands of the wrong people. Pennsylvania’'s minority prop
on arms reserved the explicit power to disarm people
"crimes committed" and where there was "real dange
public injury from individuals.** Massachusetts's minorit
proposal on arms would have restricted this right
"peaceable citizend?New Hampshire's majority proposal ¢
arms reserved the explicit power to disarm those who "a
have been in actual rebellioff Explicit police powers like
these, however, were not adopted. The Framers probab
that such powers were unnecessary, because the constity
right would not apply to well-accepted prohibitions agai
criminal misconduct?

The Second Amendment in its final form guarants
that "[a] well regulated militia, being necessary to the sect
of a free State, the right of the people to keep and bear :
shall not be infringed.” Legislative history demonstrates
the Framers certainly recognized the importance of a milit
the security of a free state, but that they also intende
guarantee the individual right to keep and to bear a
refusing to adopt proposals that omitted or limited
individual guarantee. Reflecting on the Second Amendme
its final form, historian Joyce Lee Malcolm concludes thg

The Second Amendment was meant to
accomplish two distinct goals, each perceived
as crucial to the maintenance of liberty. First,

that it was meant to guarantee the individual's
right to have arms for self-defense . . . . The
ary second and related objective concerned the
ring militia, and it is the coupling of these two
usion  objectives that has caused the most
I'lhis confusion. The customary American militia
r to necessitated an armed public . . . . The clause
hose concerning the militia was not intended to
ing limit ownership of arms to militia members,

or [to] return control of the militia to the
states, but rather to express the preference
for a militia over a standing arniy.

ed on
ral
tate
thEhus, Congress still retained the powers to raise @pylost
| lzaearmy, mobilize the militia to execute the laws of the Union,
't @fippress insurrections, and repel invasions. In addition,
nébongress retained the right to govern such part of the militia
jadrssinay be employed in the service of the United States, but
states retained the power to appoint offi¢étdowever, the
pe€Lonstitution forbade states from keeping troops without
n domgressional consehtThe military became subordinate to
osalilian rule by appointment of the President, who is a civilian,
flar commander-in-chief of the armed forces and state militias
r when called into the actual service of the United St&fEkse
y emphasis that other parts of the Constitution place on states'
tights regarding military matters clarifies the value and
brmeaning of the Second Amendment as a protection of
reiiodividual rights.
Also of constitutional significance is the first reported

y dglinion interpreting the Second Amendment. In this case, the
ItiGemlrgia Supreme Court considered the right to bear arms so
nstndamental that, despite the absence of a guaranteed right to
bear arms in Georgia's constitution, the court extended the
eeflecond Amendment to the state. The court used the following
Iritgasoning to void a statute forbidding the sale, keeping, or
arhes/ing about the person a pistol, "save such pistols as are
thimown and used as horseman's pistols":
ato
d to
rms,
an
ntin
t:

It is true, that these adjudications are all

made on clauses in the State Constitutions;
but these instruments confer no new rights on
the people which did not belong to them

before. . . . The language of the Second
Amendment is broad enough to embrace both
Federal and State Governments nor is there




anything in its terms which restricts its
meaning . . . . [D]oes it follow that because
the people refused to delegate to the general
government the power to take from them the
right to keep and bear arms, that they
designed to rest it in the State governments?
Is this a right reserved to the States or to
themselves? Is it not an unalienable right,
which lies at the bottom of every free
government? We do not believe that, because
the people withheld this arbitrary power of
disfranchisement from Congress, they ever
intended to confer it on the local legislatures.

. . . The right of the whole people, old and
young, men, women and boys, and not militia
only, to keep and bear arms of every
description, and not such merely as are used
by the militia, shall not be infringed,
curtailed, or broken in upon, in the smallest
degree; and all this for the important end to
be attained: the rearing up and qualifying a
well-regulated militia, so vitally necessary to
the security of free Stafé.

Although this decision contravened the United Sta
Supreme Court's holding that the Bill of Rights restrains ¢
the national governmefft, many agreed with the Georg
Supreme Court's position. This view would ultimately pre
in the language and logic of the Fourteenth Amend#fent.

The Framers were concerned that "in England,
authority of the Parliament runs without limits, and ris
above control*® Because Americans developed a syster
government in which the Constitution is supreme,
concerted effort to nullify an explicit constitutional right, a
to disarm the people incrementally, cannot be justifig
Whether the pendulum of public opinion swings in favor
protecting or banning firearms, the Constitution guarantee|
right to keep and bear arms.

Il THE SECOND AMENDMENT IN PRACTICE:

THE SOUTH IN THE RECONSTRUCTION

ERA

The conditions in
demonstrated the horrors that can go unchecked when th
no right to keep and bear arms. Because neither the sta|
the police owe a duty to protect the individdéle., "there is
no constitutional right to be protected by the state aga
being murdered by criminals or madn&p""[t]he right to
defend oneself from a deadly attack is fundamefita

Because this right cannot be effectively exercised with bare
hands, the right to keep and bear arms is the only efficient way
to secure the fundamental right of self-defense. Blacks and
Union sympathizers learned these principles the hard way
during Reconstruction.

The Ku Klux Klan became a major catalyst for the
adoption of the Fourteenth Amendment, and its activities
explain Congress' desire to guarantee the right to keep and
bear arms for self-defense. The Ku Klux Klan was founded
during Reconstruction to establish a racist white government.
Its members committed a wave of murders and assaults
against blacks and Union sympathizers, who had little official
redress since the Ku Klux Klan also controlled law
enforcement and local courffsOccasionally, governors used
their state guards under color of law to carry out "Klan
tactics.®® A case where more than one hundred Klansmen
were jointly indicted on charges including murder and
violation of First and Second Amendment rights exemplifies
the extent of the breakdown in social and legal ottler.

Resistance to Reconstruction also took the form of
racist legislation. Blacks suffered deprivation of constitutional
rights after enactment of the Black Codes, which continued to
treat freedmen as less than full citizens by infringing on
fundamental rights like the right to keep and bear &fike

it@&lack Codes' roots included the United States Supreme
n@yourt'sDred Scottlecision, in which the court refused to treat
ablacks as citizens because such treatment "would give them
athe full liberty of speech in public and in private upon all
subjects upon which its own citizens might speak; to hold
tipeiblic meetings upon political affairs, atadkeep and carry
searms wherever they welft The Court listed these rights as
n pfivileges and immunities. As a resiited Scotteaches that
tHEarring a person from enjoying the right to keep and bear arms
nds an incident and badge of slavery, and that the right to arms
dis a privilege and immunity of citizenship. On the other hand,
dfitizens have a right to keep and bear arms because "[a]n
s #irened populace . . . is the best means of defending the state,
sensitizing the government to the rights of the people,
preserving civil order and the natural right of self-defense, and
cultivating the moral character essential to self-governniént."
The right to keep and bear arms is thus a badge and incident
of citizenship®® The refusal of state authorities in the former

the Reconstruction Sol tla:

! onfederate States to recognize and enforce constitutional

Cykits, including the right to keep and bear arms, prompted the

[ediictment of civil rights legislation, and the ratification of the
_Thirteenth, Fourteenth, and Fifteenth Amendméhts.

NSt Tragically, the horrors of Reconstruction have been
mirrored on a larger scale elsewhere, most recently in Rwanda




and Bosnia. "[G]enocide has cost the lives of more innog
this century than all the soldiers killed on all sides in all
world's wars in the same period. . *.Genocide "hag
overtaken countries both rich and poor, urbane and agrs
Most of the people who were murdered by their g
governments in this century would undoubtedly have s
before the fact, that their becoming the victims of any g
wholesale mass-atrocities was a simply unthinkg
eventuality.®

Victims of genocide cannot expect other nationg
come promptly to the rescue. A panel of fifty-two internatio
experts concluded that the international community faile
respond to what was clearly a genocidal massacre in Rw
that claimed at least 500,000 livésin Bosnia, an inept
United Nations force was unable to prevent "among the w
atrocities committed on European soil since World Wa#l|
Given the helpless position of these peoples, weapon cq
laws have been called "gateways to victim oppression
genocide.* It matters little if the people could eventually
defeated by an oppressive government, because history te
that "armed citizens continue to give pause to far better a
governments even in the age of nuclear weapons
intercontinental missilesAfghanistan is a modern remind
that a totalitarian nuclear power cannot always prevail ag
people who lack nuclear weapons, armor, or air poy
~ Modern day civil wars demonstrate that an armed peoplé
deter government oppression and successfully de
themselves.

M. THE RIGHT TO KEEP AND BEAR ARMS:

AN ESSENTIAL ELEMENT OF CITIZENSHIP
The Fourteenth Amendment was the Reconstrug
remedy by which all persons would be guaranteed the r
of citizenship. As stated earlier, one purpose of the amend
was to empower people who were rendered powerless b
Dred Scottdecision” Unlike the concise Thirteenth an

Fifteenth Amendments, which, respectively, abolished sla

and guaranteed the right to vote, the Fourteenth Amendmgpt

is expansive, mandating privileges and immunities,
process of law, and equal protection for citiz&ns.

The Framers intended the Fourteenth Amendmel
protect the right to keep and bear arms from s
abridgmenf? Senator Jacob Howard, providing a detai
analysis of section one of the Fourteenth Amendm
concluded that it protected the right to keep and bear ar

To these privileges and immunities, whatever
they may be "for they are not and cannot be
fully defined in their entire extent and precise

ents
the

nature” to these should be added the personal
rights guarantied and secured by the first
eight amendments of the Constitution . . .
[including] the right to keep and bear arms
.. . The great object of the first section of
this amendment is, therefore, to restrain the
power of the States and compel them at all

rian.
wn
aid,
uch

ble times to respect these great fundamental
guarantee$’
to
nal The right to keep and bear arms for personal security

dweas also included in "An Act to Continue in Force and to
aAdaend 'An Act to Establish a Bureau for the Relief of
Freedmen and Refugees,' and for other Purposes," commonly
ocstlled the Freedmen's Bureau Act, which was enacted after
."Congress overrode a veto by President Andrew Johnson. The
naol provided that "the right to . . . have full and equal benefit
amichll laws . . including the constitutional right to bear arms
pe shall be secured to and enjoyed by all citizens of such State
aohedistrict without respect to race or color, or previous
rnaeethdition of slavery.™
and The Framers of the Fourteenth Amendment intended
erthe Second Amendment to apply to the states, and their main
higsncern was the right to self-deferiéélevertheless, some
werourts still restrain the full force of the Second Amendment by
> gaterpreting it as simply allowing a state to have a militia, or
fdowl denying that the term "people” includes individuals, or by
insisting that the Fourteenth Amendment does not extend the
right to keep and bear arms to the states. Unfortunately, courts
in this position often incorrectly dismiss the overwhelming
_evidence to the contrary as mere fodder for law review
tighticles””
ghts As noted earlier, the most troubling aspects of judicial
M§&Valuation of the Second Amendment are disingenuous
yimﬁrpretations that gradually change our culture. For
dgenerations, the attitudes and behavior of law enforcement
Vedificials, legislators, and judges have frustrated the intent of
Reconstruction amendments and legisldfiodudicial
ddginds have systematically rejected arguments that clashed
with their ideologies? Consequently, the forum of last resort
"HQs not checked the excesses of the executive and legislative
[&Y®anches. Fortu nately, the judiciary eventually started to fulfill
efls obligation to uphold the supremacy of the Constitution.
EMccordingly, we no longer live under the tortured separate but
Mequal interpretation of the Fourteenth Amendment's equal
protection guarantee. Nevertheless, the application of the
Fourteenth Amendment, as analyzed in detail by Senator
Jacob Howard, has not yet been fully realized.




Application of the Second Amendment to the st3
through the Fourteenth Amendment would protect the
right of millions of citizens to keep and bear arms and w
undermine the concerted effort to stigmatize them and
rights. As of 1990, there are 200lion guns in this nation,
and about half of all households admit to having a®gu
Those who claim that the average gun owner should be tr
with distrust and disarmed are clearly biased, and they
easily refuted by respected academics.

It perhaps goes without saying that the
‘average’ gun owner and the ‘average
criminal are worlds apart in background,
social outlooks, and economic circumstances.
The idea that common, ordinary citizens are
somehow transformed into potential
perpetrators of criminally violent acts once
they have acquired a firearm seems
farfetched, most of all since there is
substantial evidence that the typical gun
owner is affluent, Protestant, and
middle-class$!

Indeed, those who argue that a significant share of se
violence is perpetrated by previously nonviolent "aver
Joes" are clinging to a mythANevertheless, nearly all of th
gun control measures offered by gun prohibition groups
founded on the belief that America's law-abiding gun owr
are the source of the problem.® This erroneous belie
promotes unjust and tragic outcomes, because "measure
effectively reduce gun availability among the noncrimi
majority also would reduce DGUs [defensive gun uses]
otherwise would have saved lives, prevented injuries, thwa
rape attempts, driven off burglars, and helped victims re
their property.® Foes of the right to keep and bear arms V|
self-defense as morally wrong and gun ownership as
uncivilized usurpation of an exclusive state functfoBut

restricting arms to the military and police eviscerates
principle that power should flow from the people

government, and turns tlgovernment into a master rath
than a servant. Those opposed to the Second Amendmen
been charged with "project[ing] an elitist myopia that n
well reflect their own safe and privileged position in sociéty,
It should be discomforting to this elite group that gun con|
stems from racist roof$,and that it undermines feminism &
"send[ing] women the message that they should not use
to defend themselve&®"

ites The United States Supreme Court has been criticized
Civor refusing to accept cases involving the possible
puildcorporation of the Second Amendment through the
thEBiourteenth Amendmeft.Three cases from the last century
hold that the Second Amendment serves as a shield against
nonly federal actio® One of those caseblnited States v.
eaedikshank involved federal convictions growing out of the
&elfax Massacre in Louisiana, in which the Ku Klux Klan
killed over one hundred blacks. The federal indictments
charged denial of federal rights to peaceably assemble and to
bear arms. The Supreme Court ruled for the Ku Klux Klan,
holding that no federal rights were violated since private
citizens rather than the federal government were accused of
the violations™ This case, however, predates the first
Supreme Court opinion applying a guarantee in the Bill of
Rights to the states through the Fourteenth Amendthent.
Eventually, the Supreme Court probably will apply the Second
Amendment to the states through the Fourteenth Amendment,
resting on a solid historical basis and compelling arguments
made by academié.This is not judicial activism. It is
judicial responsibility, for courts act as the bulwark of our
liberties.

ridMs THE RISE OF THE MILITIA MOVEMENT
age Title 10 of the U.S. Code, section 311, defines the
eunorganized militia as able-bodied males between seventeen
'aa8d forty-five and makes a distinction between the National
wefuard and the militia. Numerous state statutes recognize the
f unorganized militia and define it as essentially the entire
\sqkig-bodied populatiotf.Many state constitutions also define
hdhe militia broadly, using terms such as "all able-bodied
tha@rsons residing in the Statedr "all persons over the age of
\rggyenteen?® Courts also recognize that the militia may consist
tegfmore than the National Guard, and that two classes of the
efilitia, organized militia and the reserve, exXistThe
s diporganized militia was called for duty during World War i
because the National Guard was federalized and sent overseas.
tHdis left many states poorly defended, especially along the
tgoasts. In response to these security needs, a number of
elgovernors called upon the citizenry at large, who were
t magi@bers of the unorganized militia under state law and state
1a§,onstitutions, to serve in the militia. For example, in Maryland
»these militiamen were called the Maryland Minute Men. They
trgjere expected tbring their own firearms to train, and to
pyperform various security duties, such as patrolling the coast
fopdsl guarding bridge$ At a time when Nazi submarines were
sinking ships in the Atlantic and landing saboteurs on

American soil, and Americans were fighting the Japanese on



Alaska's Aleutian Islands, the militia provided much nee
security?
The Supreme Court has heard a Second Amend

challenge to federal legislation only once this century, in 19

In United States v. Millerthe Court reversed the distri

court's decision sustaining a demurrer and quashing

indictment on Second Amendment grounds:

In the absence of any evidence tending to
show that possession or use of a "shotgun
having a barrel of less than eighteen inches in
length" at this time has some reasonable
relationship to the preservation or efficiency
of a well regulated militia, we cannot say that
the Second Amendment guarantees the right
to keep and bear such an instrument.
Certainly it is not within judicial notice that
this weapon is any part of the ordinary
military equipment or that its use could
contribute to the common deferi§.

Although it appears as if interpretation of the Sec
Amendment was simple and obvious to the Court, the C
considered only the government's representations
arguments because the defendants did not appear and w
represented. Nonetheless, the Court did not find that the
to arms was a collective right, or that it belonged only to
militia or the National Guard. Furthermore, in remanding
case, the Supreme Court did not suggest that the district
inquire as to the defendants' membership in the militia of
National Guard.

Miller has been described as protecting a private 1
to keep arms "usually employed in civilizedwarfare.**
Miller leaves unanswered just how far this test for arms
be extended. One commentator predicts that the Sup
Court will abandomMiller's military application test for arm
and adopt a balancing té$t.At a minimum, the Secon
Amendment should protect the modern rifle, shotgun, pis

dédeople” does not include individuals and instead only protects
a collective right. Courts have also read only the precatory
miemiguage in the amendment, ignoring the amendment's
h3®mmand that "the right of the people to keep and bear arms
ctshall not be infringed,” to pronounce that the amendment only
) gives the state a right to have a National Gd&rd.
The collective right argument supplants Supreme
Court decisions that hold that the term "people,” as used
throughout the Bill of Rights, applies to individui$The
collective right argument also ignores Supreme Court
decisions that include the Second Amendment in the catalog of
individual rights*®” Furthermore, a recent Supreme Court
decision significantly undermines the argument that the right
belongs only to the National Guard Rarpich v. Department
of Defensethe governor of Minnesota lost a challenge to a
federal law requiring the Minnesota National Guard to train in
Central America. The Supreme Court ruled that the federal
government has plenary power over a state's National Guard,
without mentioning the Second Amendment even &i§&uch
an omission implicitly signals that the Second Amendment is
not a source of state power over its militia or National
or@duard®®
ourt Nevertheless, the lower courts persist in ignoring the
amgh court's signals?® On the basis of their decisions, it is
eregagionable  to  conclude that many judges have a
righhstitutionally unsound ideological opposition to a person's
thight to keep and bear arms. Reported cases in which some
thedges demonstrate wholehearted support for gun prohibition
caudups buttress this conclusighAny concealed bias upon
tiwbich a judge may act is unacceptable and works to
undermine the constitutional legal system that generations of
ighimericans have fought to protect.

Gun prohibitionists often point out that some police
masganizations support them. Support from the police is a
rétaeved measure of the constitutionality of legislation, since
s historically the police have opposed any extension of
0 constitutional rights to individuals under their control. Law
stelnforcement groups denoundddanda v. Arizon&?because

and edged weapons because militia statutes from the timét 8puts another handcuff on the polit€'and results in the

the adoption of the Bill of Rights labeled these weapon
arms?®

Lower courts have strayed so far from the origi
holding in Miller that they have been accused of be
“intellectually dishonest:** The Supreme Court's refusal
hear a Second Amendment challenge siri39 has allowed
lower courts to notify the American people that courts will
protect their right to keep and bear arms. For example|
courts have devalued legal reasoning by ruling that the

5 ‘@minishing of law and order!® Chicago's police
superintendent called for the suspension of constitutional
nalghts to fight crime because "his visit to China underscored
inghat he s[aw] as constitutional obstructions to police
towork."*

Newspapers publicize criminal misconduct by some
naggolicemen, including "concocting bogus arrest and search
, tharrants."® Recently, a senior F.B.I. official pleaded guilty
tetorobstruction of justice for destroying evidence favorable to




hite
ve
e O.
AW This frustration has led to a revolt at the polls and
5 @irovided Republicans with control of the 104tbn@ress.
arieessident Clinton admitted that as many as thirty-two
Baycumbent House members who supported gun control lost
\Wtheir seats in the 1994 electiBh Expressions of frustration
pdiiave not been confined to elections; they are also partially
limedponsible for the recent militia movement. Court decisions
ppdgtempting to nullify the Second Amendment by claiming it
csprdgtapplies to the militia have legitimized this phenoméha.

the defense in the Ruby Ridge siege, involving a w
separatist!” and a former Los Angeles police detect
pleaded no contest to a perjury charge stemming from th
J. Simpson trial*®® Furthermore, some members of I3
enforcement routinely view civilians, especially members
minority groups, as suspects rather than citizens. Appearé
of impropriety, such as attendance at the "Good OI
Roundup,** do not promote a healthy image of I3
enforcement. This behavior explains why a 1995
disclosed that respect for federal law enforcement had deg
somewhat in forty-three percent of a sample of 1,581 pe
seventeen percent of the respondents stated that their r¢

dismiss the frustration of such persons as
unreasonable or irrationgf

had declined greath°

In another 1995 poll, fifty-five percent of register
voters surveyed responded that theyutitd “the federal
government has become so large and powerful that it po
threat to the rights and freedoms of ordinary citizéfisThe
poll did not explore the reasons behind such opinions, bu
reasonable to attribute at least some of the responses
perception that the government, and all its branches, is uf
Courts are supposed to protect rights and freedoms. A fe
court system that is willing to ignore an explicit guarante
the Bill of Rights will be viewed as unjust.

Such injustice also spawns bigotry toward g
owners, who are condemned not for what they do but for
they own'??U. S. District Court Judge Charles L. Brieant i
recognized this bias: "Since it is not disputed that th
handguns are . . . personal property, there is no way fag
state to get them away . . . without compensation, in ligh
the Fourteenth Amendment of the United States Constitu
Guns may not be politically correct property, but they ren
property.*?® Polls show that up to eighty-seven percent
people believe they have a constitutional right to ow
firearm!®* Hence, a sizable segment of the population f
victimized by bigotry, political correctness, andfederal
courts who give their Second Amendment rights no resy
But, as one commentator has aptly noted:

The lengths to which the political
establishment has gone to deny that this
enumerated right is fundamental and that it
applies to the states via the Fourteenth
Amendment, suggests to millions of
reasonable law-abiding citizens that the
Constitution is being willfully interpreted in
a politically partisan way by those who
disagree with the merits of the Second

This is an example of the law of unintended consequences.
ed Understanding of the militia movement, which has
been called the "neomilitia movemeft®'is limited because
séfgduch of what Americans know about militias is based on
uncritical media repetition of statements from activists who
[ idemonstrate that the militia movement does not have a
tanbaopoly on paranoia and misinformatioft.'Contrary to
njesereotypes, African-Americans, Jews, Latinos, and women
denal members of militia group®’. Furthermore, some militia
e groups have denied membership to persons associated with
more traditional hate group activiti€8In light of these facts,
uthe militia movement cannot be so easily dismissed as a group
viwdt irrational white males upset by America's growing
nasulticulturalism. Such a dismissal does not explain away all
legkthe movement's grievances.
rthe  Taking the predominant interpretation of the Second
it Aendment to its logical conclusion, some Americans have
timmganized into militia groups. Militia movement members
aoften believe that membership in a militia is necessary to
@frotect their right to keep and bear afiisTheir status as
n raembers of the unorganized militia generally rests on federal
ealsid state militia statutes, state constitutional provisions on the
militia, and American legal precedents.
pect. Commentators who recognize that the Second
Amendment guarantees an individual right to keep and bear
arms often argue that self-formed militia groups are not the
militia contemplated by the Second Amendment. They argue
that the militia language in the Second Amendment neither
expands nor contracts the right to arms. They also note that in
forming these groups, members have not followed the
state-created structure for the militia's training and use
because the governor, who is the militia's commander-in-chief,
has not called for their formation, and because the militias are
not the product of a great majority acting by consensus as a
course of last resott? Under such a rubric, a state militia

Amendment. At a minimum, it is hard to

would not be formed as long as the majority of the people



decides that "the existing structure of the government pro
for peaceful and orderly changé?®'

ides guaranty might be defeated altogether by the
action or neglect to act of the government it

A generation ago, during the Watergate crisis, was meant to hold in check. The meaning of

Americans approached this level of doubt in the polit

cal the provision undoubtedly is, that the people,

system. Citizens feared that the President might overstep his ~ from whom the militia must be taken, shall
legitimate powers and direct the army to prevent Congress have the right to keep and bear arms, and

from meeting to impeach him, or to block the courts fr
enjoining his illegal acts, or even to thwart a new fed
election in 1976. Respectdtbw York Timesolumnist Tom
Wicker considered these issues and recognized that legit
force could prevent these disastrous outcomes: "Even h

om they need no permission or regulation of law
eral for the purpose. But this enables the
government to have a well regulated militia;
mate  for to bear arms implies something more than
ad he  the mere keeping; it implies the learning to

or some other President taken over Washington with tanks and handle and use them in a way that makes

machine guns, opposition might swiftly have been ral

ied those who keep them ready for their efficient

around powerful state governoré®'The National Guarg use; in other words, it implies the right to

could not restrain a President acting beyond his auth
because the National Guard is "a federally funded

controlled force with a (very) thin facade of state contrdl.
An armed populace, serving as another check and bal
provides meaningful deterrence. In considering the pos
illegitimate excesses of our government, it is important

"[t]he Second Amendment recognizes the same reality as
Zedung's statement 'Political power grows out of the barr
a gun.' The underlying objective of the Framers, however,

Drity meet for voluntary discipline in arms,

and observing in doing so the laws of public

' order:3®

ance,

sible The present militia movement is probably temporary.
thiitmay disappear or shrink significantly as soon as federal
Mairts stop devaluing the Second Amendment and start
elinferpreting it as its Framers intended. On the other hand, the
wasvement may be a sign of the larger problem of Americans'

precisely the opposite of Mao's; the Framers wanted ultimakeclining confidence in government, which is a more serious

power to belong to the people and not the governmént."

concern. A more sincere interpretation of the Second

Long before any controversy surrounding the preseAtnendment could represent a significant advance in restoring

militia movement existed, Judge Thomas Cooley explaine

] e people's faith in government.

relationship between the precatory language of the Second State courts have provided reason for cautious

Amendment (stating that a well regulated militia is neces

sapptimism. Some have held that the right to possess a firearm

to the security of a free state) and the amendment's guaraigeecivil right*** Some courts have also interpreted the right
(that the right of the people to keep and bear arms shall not&eep arms liberally, so that it includes the purchase of arms

infringed):

It may be supposed from the phrasggl of
this provision that the right to keep and bear
arms was only guaranteed to the militia; but
this would be an interpretation not warranted
by the intent. The militia, as has been
~ elsewhere explained, consists of those
persons who, under the law, are liable to the
performance of military duty, and are
officered and enrolled for service when called
upon. But the law may make provision for
the enrolment [sic] of all who are fit to
perform military duty, or of a small number
only, or it may wholly omit to make any
provision at all; and if the right were limited
to those enrolled, the purpose of this

and ammunitiort*® State courts have voided restrictive laws
that infringe on the right to bear arms on at least twenty-one
reported occasioné! and some courts have even been
sensitive to the right to arms when construing tort *fw.
These judicial decisions not only preserve judicial integrity
through their genuine interpretation of the right to keep and
bear arms, but they also calm fears of illegitimate government
action against individuals. Furthermore, state court decisions
will likely influence the Supreme Court, when it finally
accepts a Second Amendment case for retfiew.

V. CONCLUSION

The right to keep and bear arms is as old as this
country. It was first guaranteed by state constitutions, then by
the Second Amendment, and subsequently reaffirmed by the
Fourteenth Amendment. It is as sacred as trial by jury and
freedom of speech and press. It is a part of our nation's




heritage. Disastrous periods of our history, such as
mistreatment of Blacks during Reconstruction, were facilita
by denying the victims their right to bear arms. At the sg
tine, crises in the United States have not risen to the s
scale as those in places such as Bosnia and Rwanda, p
in part due to our right to bear arms, even in
judicially-weakened form.

Gun prohibitionists have not restricted themselve
ad hominem attack$? but have introduced legislation t
repeal the Second AmendmétitUnlike judicial nullification,
repeal is at least part of the legitimate political process. I
meantime, courts have an obligation to uphold the Se
Amendment and ensure that it continues to protect citi
from their government. When they fail to fulfill these duti
they provide emotional ammunition to the potentig
dangerous militia movement and ignore the clear intentig
the Second Amendment's Framers. A more sin
interpretation of the Second Amendment will prevent histor
inaccuracies from marring our Constitution and will prot
our nation's future.
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