V. Presidential Democracy


The Evolution of the American Constitution





‘The basis of our political system is the right of the people to make and to alter their constitutions of government; but the Constitution which at any time exists, till changed by an explicit and authentic act of the whole people is sacredly obligatory upon all.' – Washington. 





‘Opposition to the Constitution, as a constitution, and even hostile criticism of its provisions ceased almost immediately upon its adoption; and not only ceased, but gave place to an indiscriminating and almost blind worship of its principles, and of that delicate dual system of sovereignty, and that complicated system of double administration which it established. . . . The divine right of kings never ran a more prosperous course than did this unquestioned prerogative of the Constitution to receive universal homage. . . . We are the first Americans . . . to entertain any serious doubts about the superiority of our own institutions.' - Woodrow Wilson (1884). 





‘The makers of our Constitution, wise and earnest students of history and of life, discerned the great truth that self-restraint is the supreme necessity and the supreme virtue of a democracy.' – Elihu Root (1913),





‘The constitutional history of the United States is as obviously as the constitutional history of England the record of an attempt to close political contests by means of treaties.' - A.V. Dicey, Introd, to Boutmy, Etudes, p. vii. 





Switzerland and the U.S.A.


In the history of Political Institutions and in the practical working of democratic machinery the Swiss Confederation occupies a place which is confessedly unique.  The conditions which have secured for that peculiar experiment a large measure of success are not likely to be precisely reproduced in any part of the modern world.  The place occupied in the history of political experiment by the United States of America is not less distinctive, and even more important. 





Personal liberty in the U.S.A.


The primary aim of Greek democracy was, as we have Personal seen, the realisation of the idea of equality.  By the over-emphasis of that idea and by excessive zeal in pursuit of it Greek democracy destroyed itself.  Liberty perished in the attempt to secure equality.  Modern democracy, [begin page 104] though far from neglectful of the root principles of equality, has rather concentrated its attention upon the attempt to devise institutions which, while securing public order, shall also preserve to the individual certain inalienable rights, and in particular the right of liberty.  Government exists, so it is asserted in the Declaration of Independence, ‘to secure these rights'.  From the duty thus solemnly proclaimed and accepted at the outset of its national existence, the United States has never flinched.  By its constitution, as will be seen, it has placed the preservation of personal rights beyond the reach of the caprices and vicissitudes of ordinary legislation.  Neither the national Legislature nor the State Legislatures can with impunity infringe them.  Nothing but the deliberate act of the sovereign people can curtail them.





Federalism


Not only in its respect for individual liberty was ism American democracy remarkable.  The fathers of the American Constitution were the first to devise a new form of Polity.  The idea of a League of States was not unfamiliar to the ancient or to the medieval world.  The Old League of High Germany, out of which was evolved the Helvetic Confederation, affords one of many illustrations of such leagues.  Whether the Swiss Confederation would develop into federalism of the true type was still, as we have seen, in the eighteenth century more than uncertain.  Still more doubtful, as will be shown later, was the fate of the Dutch Confederation.  The English in America may, therefore, claim the credit of having been the first to work out the details of a new type of Constitution.  For the first time in history there was superimposed upon a federation of State Governments, a national Government with sovereignty acting directly not merely upon the States, but upon the citizens of each State.'�  This is the distinctive quality of true federalism. 





American democracy representative


American democracy is, then, primarily federal.  Secondly, it is representative, a characteristic which [begin page 105] differentiates it from the democracies of Greece, Rome, and medieval Italy.  The Constitution deliberately confides certain specified powers to an elected President and a representative Legislature.  In adopting the representative principle it followed the English model, while exhibiting its originality in adapting to a federal Commonwealth a device as yet attempted only in a unitary State.  The bicameral form of the federal legislature - as a Senate and a House of Representatives - may also have been due in some measure to deference to English models, though the origin and composition of the Senate are, as I shall show, capable of another explanation.  But the American Congress differs from the English Parliament in a very important respect: unlike its prototype it is not legally omnipotent.  Federalism, as the fathers of the Constitution were quick to perceive, demands such limitations upon the power of the Legislature as a unitary State can perhaps afford to dispense with.  Apart from this, Hamilton and his colleagues were deeply impressed by Montesquieu's doctrine of the separation of powers; but such a separation implies a definition of boundaries; definition involves rigidity, and both necessitate a custodian and interpreter of the Instrument in which the terms of the treaty, the conditions of the covenant, shall be enshrined.  The American Constitution is essentially in the nature of a covenant between a number of independent commonwealths - an international treaty to the observance of which the several parties are solemnly bound.





But not parliamentary


Representative American democracy is: but it is not, in the modern English sense, parliamentary.  Even the Legislature is not parliamentary, but, as Mr. Woodrow Wilson has insisted, 'congressional'; the Executive is not 'responsible' but presidential.  The President is limited by the Constitution and responsible, ultimately, to the sovereign people; but he is in no sense, like an English Prime Minister, responsible to the Legislature.





To render these abstractions more intelligible it may [begin page 106] be well to forsake for a while the realm of political theory and explore briefly the historical origins of the American Constitution. 





Genesis of the American Constitution


On the threshold of the inquiry it is important to correct one or two misapprehensions which would seem to be widely prevalent among English critics.  The authority of Mr. Gladstone gave currency to the belief that the whole federal constitution was due to a sort of miraculous conception on the part of a small group of American statesmen deliberating in the Convention of I787.  'As the British Constitution', he wrote, ‘is the most subtle organism which has proceeded from progressive history, so the American Constitution is the most wonderful work ever struck off by the brain and purpose of man.'  For this view there is, it need not be said, some literal justification:  yet the impression which the words convey is none the less misleading.





A second view suggests that this American Constitution, is in reality a version of the British Constitution, as it must have presented itself to an observer in the second half of the last (i. e. the eighteenth) century.  It is, in fact, the English Constitution carefully adapted to a body of Englishmen who had never had much to do with an hereditary king arid an aristocracy of birth and who had determined to dispense with them altogether.'�  How a political analyst so precise and scrupulous as Sir Henry Maine could have been responsible for suggestions so misleading it is difficult to comprehend.  A third view, even less entitled to respect, though hardly more grotesquely inadequate, discovers the model of the American Constitution in that of the United Provinces of the Netherlands. 





Essentially a native product.


The actual form of the Constitution as it emerged from the Philadelphia Convention of 1787 was dictated by the immediate and insistent needs of the thirteen colonies as revealed by the bitter experience of the preceding ten years.  It owed some of its more striking features to the [begin page 107] dominant influence of Montesquieu's political philosophy; but, as a whole, it was essentially an organic product evolved from native sources, which, though originally English, had been considerably modified by their culture on American soil. 





The Thirteen Colonies.


Of the thirteen original colonies some, like Virginia, The were 'royal’, governed by companies located in England under grant from the Crown; others, like Massachusetts, were founded under charters from the Crown, which, from the outset, virtually left them free to work out their own political salvation in their own way; a third class included the 'proprietary' colonies which, like Maryland, Pennsylvania, and Delaware, were granted by the Crown to individual proprietors.  But whatever the original constitutional status all the colonies developed along parallel lines.  The English Parliament claimed legislative jurisdiction, but as a fact the actual work of legislation was done in local assemblies which rapidly assumed the form and functions of provincial parliaments.  The colonies, says Burke, 





‘formed within themselves, either by royal instruction or royal charter assemblies so exceedingly resembling a parliament in all their forms, functions, and powers. . . . In the meantime neither party felt any inconvenience from this double legislature (i.e. the English and Colonial) to which they had been formed by imperceptible habits and old custom, the great support of all the governments in the world.  Though these two legislatures were sometimes found perhaps performing the very same functions, they did not very grossly or systematically clash.'





In this dual jurisdiction it is not perhaps fanciful to perceive, if not the germ of federalism, at least a practical demonstration of the possibility of two concurrent systems of law and an apprenticeship in the difficult art of federal government.  Be that as it may, the colonists were gaining invaluable experience in the task of self-government throughout the whole of the colonial period, a period which, in the case of Virginia, Massachusetts, and [begin page 108] some of the older colonies, extended over a century and a half.


 


The War of Secession.


In 1776 these communities exchanged the status of colonies for that of States, and under instructions from the Continental Congress of 1775 each colony recast its Constitution so far as was rendered necessary by the new and independent status it had assumed.  Seven of the new States, including Virginia, Massachusetts, Maryland, and Pennsylvania, prefixed to their new Constitutions a Bill of Rights, which while recalling the familiar claims of English charters of liberties, appeal also, more gallico, to abstract principles of political philosophy.  In the case of Rhode Island and Connecticut, which were already accustomed to choose their own governors and officials, as well as to make their own laws, hardly any modification of the 'charter' was found necessary.





The stern exigencies of war rendered imperative a further and very important step.  Even for military purposes it was by no means easy to induce the several colonies to co-operate; much less to bring about an embryonic political union.  Between the colonies there had hitherto been very little community of interest or sympathy.  They differed in origin; in economic and physical conditions; in social structure; in religious sympathies; in political opinions.  Yet differing between themselves each colony had its counterpart in some section of society, some ecclesiastical persuasion, some commercial interest, some political party at home.  Maryland, for instance, was the home of the Roman Catholics and maintained close relations with fellow religionists at home; Virginia and the Carolinas with their large slave-worked plantations, their big country-houses, their devotion to the Crown and the Church of England, inherited the traditions of Cavalier England and reproduced many of the characteristics of English country life.  New England, on the other hand, Puritan in origin, temper, and creed, and extorting a more grudging subsistence from a less genial soil, was in close sympathy and [begin page 109] communication with the middle classes at home.  To bring together communities so diverse in origin and so divergent in outlook would have been impossible save under the pressure of military necessity.  Yet the idea of union was not unfamiliar, and more than one attempt had been made to realize it.  Several of the New England colonies had, as far back as 1643, united in a League of Friendship for the purpose of mutual protection against the Indian tribes which perpetually threatened their frontiers.  The League lasted forty years.  William Penn drafted a scheme for colonial union and submitted it to the Board of Trade and Plantations in 1697.  Franklin drew up a very detailed and elaborate plan in 1754, and not a few of his suggestions bore fruit in the Federal Constitution of 1787; but even in 1754 the time for union was not ripe, a truth which no one realized more clearly than Franklin himself.  'Their jealousy of each other’, wrote Franklin as late as 1763, ‘is so great that however necessary a union of the colonies has long been, for their common defence and security against their enemies, and how sensible soever each colony has been of that necessity, yet they have never been able to effect such a union among themselves nor even to agree in requesting the mother country to establish it for them.'  But under the stress of war ideas are apt to mature rapidly.  The Seven Years War against France and Spain, the war which deprived France of Canada and Louisiana, and Spain of Florida, did something.  The quarrel with England in regard to commercial policy did more. 





The Philadelphia Congresses of 1774 and 1775.


In September 1774 delegates from all the thirteen colonies except Georgia assembled in Congress at Philadelphia; so far had the policy of Grenville and North already gone to create, out of a group of heterogeneous and colonies, a homogeneous people.  Eight months later there met in the same city a Second Congress (May 1775), to which for the first time all thirteen colonies sent delegates.  Blood had already been spilt at Lexington (April), but the Second Continental Congress, like the [begin page 110] first, avowed the desire of the colonies for peace and their continued loyalty to the mother country.  There is every reason to believe that the avowal was sincere: it may be inferred, firstly, from the fact that the Congress dispatched the 'Olive Branch Petition' - to England asking not for independence but merely for the recognition of the right of self-taxation; and secondly from the fact - even more significant - that both the drafts for a permanent union - Galloway's as well as Franklin's - considered by the Congress assumed an ultimate reconciliation with Great Britain.  But the sands were running out.





The issue was decided by the action of France.  The Second Congress, while avowing its desire for peace, had appointed George Washington commander-in-chief of the confederate army; but the first months of war made it clear that the colonies could not hope to cope successfully with the Imperial forces without outside assistance.  France was willing and anxious to afford it; but on terms: the colonies must first declare their independence.





The Declaration of Independence


On 4 July 1776 - one of the memorable dates in the history of mankind - the famous declaration was formally made that 'these United Colonies are and of Right ought to be Free and Independent States'.  A new nation was born into the world. 





The Articles of Confederation


But the new nation was as yet without a Constitution.  The lack was to some extent supplied by the Articles of Confederation to which the Continental Congress agreed in 1777 and which were formally adopted by the States on 1 March 1781.  The Confederation was little more than a league of friendship between sovereign and independent States.  An emphatic assertion of the sovereignty of the States was put in the forefront of the instrument, though provision was made for an annual meeting of delegates from each State in Congress.  Certain powers relating to foreign affairs, Indian affairs, peace and war, armaments, coinage, postage, &c., were expressly delegated to Congress, but its authority was severely and jealously restricted.  Consequently the Confederation, [begin page 111] said Alexander Hamilton in 1780, was 'neither fit for war nor peace'.  The fundamental defeat of the new Constitution was, according to Jefferson, that Congress was not authorized to act immediately on the people and by its own officers.  Their power was only requisitory, and these requisitions were addressed to the several Legislatures to be by them carried into execution without other coercion than the moral principle of duty.  It is allowed, in fact, a negative to every Legislature and on every measure proposed by Congress; a negative so frequently exercised in practice as to benumb the action of the Federal Government, and to render it inefficient in its general objects, and more especially in pecuniary and foreign concerns.�  Moreover, for lack of a' federal' executive and judiciary, the Congress was compelled, to the profound disgust of the American disciples of Montesquieu, to exercise judicial and executive functions in addition to those of legislation.





State Constitutions.


Nevertheless, the Articles of Confederation, to say nothing of the Constitutions of the individual States, deserve more attention than they have, as a rule, hitherto received in this country.  A detailed study of these documents would supply the best corrective to the notion that the Federal Constitution of 1787 sprang Minerva-like from the brain of Zeus.  Many of the principles and institutions, subsequently elaborated in the Federal Constitution, are to be found in embryo in the earlier documents.  Thus the New Hampshire Constitution (1776) contains the germ of the Federal Senate; the Virginian Constitution anticipates much of the language of the Federal Constitution, and some of its characteristic principle, notably the doctrine of the separation of the legislative, executive, and judicial powers; while the idea of conferring upon the President a suspehsory veto on legislation was borrowed from the New York Constitution of 1777.





So long as the war lasted the Confederation from sheer necessity held together; yet how badly the machinery worked we may learn from the almost despairing appeals [begin page 112] of Washington or from the more critical works of Hamilton.  'The States,' writes a modern critic, ‘from memory of British oppression, were deeply concerned with a pedantic idea of liberty. . . . Their jealous refusal to delegate power or to part with any of their individual rights, even to a Congress elected by their own citizens, was the cause of more disasters to their arms and more embarrassment to their leaders than all the assaults of the enemy.' �  The coming of peace served to accentuate the shortcomings of the embryonic Constitution.  'For the five years that preceded the adoption of the Federal Constitution,' wrote a great American statesman, ‘the whole country was drifting surely and swiftly towards anarchy.  The thirteen States, freed from foreign dominion, claimed and began to exercise each an independent sovereignty, levying duties against each other and in many ways interfering with each other's trade.'� 





To induce these jealous and jarring republics to adopt any closer form of union was no easy task; it was accomplished, partly by the persistent effort and advocacy of a small group of enlightened statesmen, and still more by the hard pressure of circumstances.  Chaos in finance, in commerce, in foreign relations, at last broke down the opposition of the most obdurate separatists.  In the autumn of 1786 a Convocation met at Annapolis to discuss the commercial situation.  Only five States were represented, but before they parted they agreed' to use their endeavours to procure the concurrence of the other States - in the appointment of Commissioners to take into consideration the situation of the United States, to devise such further provisions as shall appear to them necessary to render the constitution of the Federal Government adequate to the exigencies of the Union'.





The Constitutional Convention at Philadelphia.


The Constitutional Convention met at Philadelphia in may 1787 under the presidency of Washington, all the States except Rhode Island being represented.  Sixty-two [begin page 113] delegates were appointed, but of these, seven never came to Philadelphia.  Of the remaining fifty-five 'seven had served as Governors of their respective States, twenty-eight had been delegates to the Continental Congress, many had had actual experience in the legislative assemblies of the colonies or States'.�  Hamilton, Madison, Franklin, and Randolph were the foremost men in the Convention.  After four months of strenuous labour and several threats of disruption they completed a task which is perhaps the most memorable in the history of political institutions (17 September 1787).  It was resolved that the Constitution, as drafted and accepted by the Convention, should as a whole be laid before the Congress of the United States; that it should afterwards be submitted for ratification to a convention of delegates specially chosen for the purpose in each individual State, and that it should come into effect so soon as it had been ratified by nine States.


 


The Federalist.


The ninth ratification was not obtained until June 1788, and the interval of nine months was one of the most critical and momentous periods in the history of the United States.  During this interval there appeared the essays on the new Constitution which are now collected into the famous volume The Federalist.  Of the 85 essays contained therein, 51 at least were written by Alexander Hamilton, 14 by James Madison, 5 by John Jay, and 3 by Hamilton and Madison in conjunction.  As a treatise on Political Theory the little volume certainly deserves the eulogies bestowed upon it by the publicists of many countries, but its immediate purpose was severely practical: to induce the several States to ratify the Constitution drawn up by the Philadelphia Convention.  That purpose was attained; but not without difficulty. 





So much of historical preface has seemed essential, on the one hand, to dissipate certain misconceptions which still prevail in regard to the origins of the American Constitution; on the other to an intelligent apprehension of its outstanding characteristics.  [begin page 114]





Many of the most characteristic features will demand attention in subsequent chapters, dealing with the articulation of the several organs of government.  Only a general conspectus will be attempted here; no more indeed is necessary, for the whole field has been exhaustively surveyed not only by American writers like Story,� Fiske,� Hart,� Goodnow,� and Woodrow Wilson,� but by two of the most eminent publicists produced by France and England respectively, De Tocqueville� and Lord Bryce,� not to mention the slighter studies of Sir Henry Maine� and Emile Boutmy.�


 


General features of the American Constitution


Before proceeding to examine the provisions of the Federal Constitution there are some more general observations which it seems important to emphasize.





Federal and State Governments.


The first is that the Federal Constitution was superimposed upon the existing State Constitutions, and is intelligible only if it is regarded as complementary to them.  This is a point which is apt to be ignored by those who are familiar only with unitary Constitutions such as those of Great Britain and France.  English and French commentators on American institutions are, therefore, wise to insist upon it.  The Federal Government, as Lord Bryce points out, does not profess to be a complete scheme of government.





‘It presupposes the State governments; it assumed their existence, their wide and constant activity.  It is a scheme designed to provide for the discharge of such and so many functions of government as the States do not already possess [begin page 115] and discharge.  It is therefore, so to speak, the complement and crown of the State constitutions, which must be read along with it and into it in order to make it cover the whole field of civil government, as do the constitutions of such countries as France, Belgium, Italy.'� 





Similarly M. Bout my insists that the Federal Constitution is unintelligible when taken alone.  'It is like a body, of which you see nothing but the head, feet, and hands, in fact all the parts that are useful in social life, while the trunk containing the vital organs is hidden from view.  This essential part, which is hidden, represents the Constitutions of the separate States.'�  Jefferson, with pardonable exaggeration, went so far as to say that 'the Federal Government is only one department of foreign affairs'. 





The balance shifting.


Since Jefferson's day centripetal tendencies in the United States as elsewhere, have rapidly gained at the expense of centrifugal forces, and consequently the balance between the Federal and the State Governments has greatly altered.  To this shifting in the balance of the Constitution the first powerful impulse came from the civil war, and the successful assertion, in that war, of unionist principles.  To the war are attributable the Thirteenth (18 December 1865), the Fourteenth (28 July 1868), and the Fifteenth (30 March 1870) amendments of the Constitution.  The Eighteenth and latest amendment (29 January 1919) claims for the National Government the right to regulate, or rather to prohibit the manufacture and sale of intoxicating liquor, a matter previously left to the discretion of the States.  But notwithstanding this manifest tendency, the warnings uttered by Lord Bryce and M. Boutmy are, even now, far from superfluous, and the student of the Federal Constitution will do well to remember that, in relation to the whole government of the United States, it is in itself but a fragment.


 


The Constitution itself bears in almost every article the marks of its origin: at every turn it reveals the [begin page 116] jealous fears of the constituent republics, lest any form of national government should curtail their independence and limit their powers.  Two 'plans' were, as a fact, submitted to the Philadelphia Convention: the Virginia Plan, by Randolph; the New Jersey Plan, by Patterson.  The former was frankly unitarian and would in effect have substituted for the existing republics a strong national government.  The New Jersey Plan on the contrary was designed for the protection of the smaller States, and contemplated not a union of the people but a league of independent Commonwealths.  The resulting Constitution was a compromise between these two diametrically opposed ideals.  The House of Representatives went some way to satisfy Virginia; New Jersey secured a safeguard in the Senate. 





The Constitution a Treaty.


Yet when all is said, the essential safeguard for the rights alike of the States and of the people is to be found in the Constitution itself.  The significance of this basic truth is apt to be missed by Englishmen; but unless and until it be apprehended there can be no understanding of the fundamental principle of American government.  The American Constitution was the product of no ordinary legislative body, but of a constituent assembly convened for the sole and specific purpose of drafting what was in effect an inter-state if not an international treaty.  Moreover, the terms of that treaty were to have no validity until they had been ratified by at least two-thirds of the parties thereto.  Once more, for the purpose of ratification, the ordinary State Legislatures were not permitted to suffice; the treaty was submitted in each State to constituent convention, which, like the National convention itself, were specially summoned for this exclusive end.  No precaution was, therefore, omitted which could either appease jealousy, dispel suspicion, or emphasize the all-important truth that the authority to make, as to amend, the Constitution was vested in no delegates, Congress, or Convention, but exclusively in the sovereign people of the United States. 


[begin page 117]





Division of Powers.


Nevertheless, the precautions, though ample and precise, were not deemed sufficient.  It was and is a fundamental doctrine of the American Constitution that the National Government possesses only such powers as are delegated to it by the States or conferred upon it by the people.  By Article I, section 8, of the Constitution certain powers are, by enumeration, conferred upon Congress; by section 9 certain other things are prohibited; section 10 lays certain limitations upon the States.  But the jealous fears of the people were not completely allayed, and during the process of ratification no fewer than six States proposed amendments dealing with the delegation of powers.  The result of the agitation is seen in the ten amendments which were embodied in the Instrument by 1791.  Of these, two are, in this connexion, especially noteworthy: 





Article IX. 	The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people. 





Article X. 	The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


 


No loophole for possible conflict or confusion was to be left: plainly, unmistakably, the residuum of powers was to be vested, not in Congress nor in any branch of the National Government, but in the States and the sovereign people.  The principle enunciated with so much emphasis is indeed vital to true federalism.  Sovereignty rests with those in whom is vested residual authority.  It may, as in Switzerland, or Australia, or America, be the States, or it may, as in Canada, be the Federal Legislature - or ultimately the Imperial Legislature: where it is, there is sovereignty.





The sphere of federal activity was clearly demarcated from that of the State.  The National Government was to concern itself mainly with political affairs, with foreign relations, national defence, and so forth; while social and [begin page 118] domestic questions, the relations of citizen and citizen, were for the most part reserved to the States.  The Instrument itself was indeed intended not to embody a code of laws, but rather to create a political system; and the great bulk of its articles are taken up, therefore, with a description of political institutions, Executive, Legislative, and Judicial.�  But within its own appropriate sphere, alike of legislation and administration, the Federal Government is supreme.  This is a point so difficult of apprehension by peoples whose minds are imbued (as are those of most Englishmen) with the Austinian doctrine of sovereignty, that it may be prudent to enforce it by citation from an American jurist of European repute: 





‘A dual sovereignty', writes Dr. Choate, 'was successfully established, by means of which the Federal Government within its sphere is supreme and absolute in all federal matters, and for those purposes able to reach by its own arm without aid or interference from the States every man, every dollar, and every foot of soil within the wide domains of the Republic, leaving each State still supreme, still vested with complete and perfect dominion over all matters domestic within its boundaries.  Harmony between the two independent sovereignties is absolutely secured by the judicial power vested in the United States Supreme Court, to keep each within its proper orbit by declaring void, in cases properly brought before it, all State Laws which invade the federal jurisdiction, and all Acts of Congress which trespass upon the Constitutional rights of the States.'� 





Separation of Powers.


If the Constitution was careful to assign to their appropriate spheres the functions of the central and local government respectively, it was not less concerned as to the rigid separation of powers between the Executive, the Legislature, and the Judiciary.  In no Constitution in the world, not even in those of revolutionary France, has more superstitious regard been paid to the famous formula of Montesquieu. 


[begin page 119]





Rigidity of the Constitution: has it been exaggerated.


From all this it might naturally be inferred that the Rigidity American Constitution, with its precise demarcation of spheres and its scrupulous separation of powers, is exceptionally 'rigid' in character.  In theory indubitably it is.  Yet written though it is and rigid as are its terms, it has proved itself in practice far more flexible than its authors, or some of them, intended and anticipated.  In nothing have Americans proved more conclusively their English descent than in their superiority to their own handiwork; in their refusal to be confined within the four corners of their Instrument.  'Rigidity’, as will be seen later, is a necessary ingredient in federalism; a document which partakes of the nature of an international agreement cannot be treated so cavalierly as a merely municipal law; and the process of constitutional revision is in the United States exceptionally elaborate.  The formal amendments to the Constitution have consequently been singularly few, only eighteen in all; and of these no fewer than ten were enacted before November 1791, almost, indeed, before the original Constitution had actually come into operation.  The eleventh and twelfth date from 1798 and 1804 respectively; the last one hundred and sixteen years have yielded only eight.  The changes which, in the course of a century and a quarter, the American Constitution has undergone have been more subtle in character and more gradual in effect.  'There has been', wrote Dr. Woodrow Wilson in 1884, ‘a constant growth of legislative and administrative practice, and a steady accretion of precedent in the management of federal affairs, which have broadened the sphere and altered the functions of the Government without perceptibly affecting the vocabulary of our constitutional language.'  Then follow from the same authoritative pen some remarkable words: 'Ours is, scarcely less than the British, a living and fecund system.  It does not indeed find its rootage so widely in the soil of unwritten law; its tap-root at least is the Constitution; but the Constitution is now, like Magna Carta and the Bill of Rights, only the [begin page 120] sap centre of a system of government vastly larger than the stock from which it has branched.'�  Not dissimilar is the comment of Dr. A. B. Hart : 





‘The Constitution of 1789 has undergone great changes, most of them in the direction of greater centralization. . . . The elasticity and flexibility of the Constitution have not only preserved the federation, but have introduced anew principle into federal government. . . . The permanence of the United States is not due to the constructive skill of its founders; it rests upon the fact that the Constitution may, by the insensible effect of public opinion, slowly be expanded, within the forms of law, to a settlement or new questions as they arise.'� 





Does Dr. Hart do justice to the wisdom and prescience of the Fathers of the Constitution?  Is it not rather clear from the tenuity of the document that they deliberately abstained from detail and contented themselves with the enactment of a cadre which posterity might endow with flesh and blood?  Thus a discriminating English critic writes of the Constitution: 'At the most it was only a licence to begin governing granted to a few energetic characters who had faith in their own capacity to make the experiment succeed.'� 





Illustrations of flexibility.


Illustrations of the subtle changes effected by time and precedent will not be lacking in the pages that follow, but attention may, in passing, be called to the change in the method of electing the President; to the transformation of the Senate from a 'diet of plenipotentiaries' into the most powerful Second Chamber in the world; to the gradual but uninterrupted growth in power of the Central Government and the weakening of those restraints which it was imagined the States would impose upon it; to the influence exerted by 'that puissant doctrine of the “implied powers” of the Constitution' which, as Mr. Wilson has justly observed, has been 'the chief dynamic [begin page 121] principle'� in American constitutional development ; above all, to the profound effect produced upon every branch of the administration by the higher and higher perfection to which party organization has been brought.





It is not indeed devoid of significance that just as the Parliamentary Government of England quickly proved itself to be unworkable without the organized discipline of political parties; so the Presidential system of America showed itself equally dependent upon the same artificial and apparently adventitious accompaniment.





An adequate appreciation of the influence of the Party System upon politics and society in America would demand not a paragraph but a volume.  Lord Bryce devotes to the subject no fewer than twenty-three chapters of his American Commonwealth, and to that intimate and elaborate study the reader may be referred.�  The whole question is, however, much less unintelligible to an English reader than it was half a century ago, or even when Lord Bryce first published the American Commonwealth. Party organization is indeed a natural and inevitable accompaniment of the development of democracy.  The election of candidates for seats in the central and local legislatures is as much a matter of moment as their election, and to confer the electoral franchise upon the mass of the people and at the same time to deny to them any freedom of choice in the selection of candidates is both illogical and irritating.  The caucus is the legitimate complement of a popular franchise, and the caucus means elaborate party organization.  If such an organization made its appearance sooner in America than in England, and if it has been carried farther, the phenomenon must be ascribed to a more acute appreciation of the logical development of the machinery of the democratic State.





The Executive.


We may now pass in succinct review the chief organs [begin page 122] of the National Government, reserving critical comment, for the most part, to subsequent chapters.


 


The Constitution (Article II, section I (I)) provides that 'The Executive power shall be vested in a President of the United States of America.  He shall hold office for the term of four years.'





The Constitution also provided with great precision for the method of election, both of the President and of the Vice-President.  This method was, however, altered by the 12th amendment to the Constitution (1804).  I will therefore describe not the original but existing machinery.  The election is indirect; it is made by an electoral college, the members of which are chosen by the people in each of the several States.  The precise mode of election in the States is left to the discretion of each State.  Originally, and for some time, many States entrusted the selection of Presidential electors to their Legislatures, and in South Carolina this method was continued until 1868.  Gradually, however, the States adopted the method of direct popular election-a plan which was from the first adopted by Virginia, Maryland, and Pennsylvania.  There is nothing, however, in the Constitution to prevent a reversion to the earlier method, or the invention of an entirely new one.  But whatever the method of selection each State may prefer to adopt, it is entitled under the Constitution to as many electors as it has Senators and Representatives in Congress.  These electors are chosen on the Tuesday following the first Monday in November in the year which immediately precedes the expiration of a Presidential term.  On the second Monday of the ensuing January they assemble in the several State capitals to cast their votes for the President.  The votes are counted in the Houses of Congress sitting in joint session on the second Wednesday of the following February.  The electors may not be members of Congress nor holders of any federal office.  The inauguration of the President thus elected takes place on 4 March. 





The formal qualifications for the Presidential office are [begin page 123] few.  The President must be a natural-born citizen of not less than thirty-five years of age and have been for fourteen years a resident within the United States.  He receives a salary of 75,000� dollars, and it is provided by the Constitution that the salary shall be neither diminished nor increased during his term of office.  Should the President die during his term his place is taken by the Vice-President, elected at the same time, and in the same manner as the President himself.  In the event of the death or disability of both President and Vice-President, the office is to be filled ad interim by various members of the Cabinet, according to a settled order, but such members must possess Presidential qualifications.  The formal functions of the President, according to the Constitution, are as follows:





(1) 	The command in chief of the army and navy of the United States, and of the militia of the several States, when called into the actual service of the United States;


 


(2) 	To grant reprieves and pardons for offences against the United States except in cases of impeachment;





(3) 	To make treaties, but only with the assent of two-thirds of the Senate;





(4) 	To nominate all ambassadors, other public ministers, and consuls, Judges of the Supreme Court, and other federal officers; but these appointments are subject to the concurrence of a two-thirds majority of the Senate.





Congress is, however, permitted to vest in the heads of departments, or in the Courts of Law, or in the President, alone, the right of appointing to inferior offices, and this power has been largely exercised to relieve the President of a vast amount of inferior patronage.� 





The Legislature.


With this brief reference to the Executive we may pass to the federal Legislature.  In discussing its position and functions English readers, in particular, will do well to remind themselves that Congress, unlike their own [begin page 124] Parliament, is not omnipotent, but is, on the contrary, severely restricted by the Constitution: its functions, in fine, are not constituent but legislative.





In structure it is, like the English Parliament, bicameral, consisting of a Senate and a House of Representatives. 





The Senate


Of all the political institutions of the United States the Senate is in some senses the most distinctive and is certainly not the least interesting.  According to the original design of the Constitution the Senate was to represent the constituent States of the Union and to be elected by the State Legislatures.  Article I, Section iii (I), ran as follows: ‘The Senate of the United States shall be composed of two Senators for each State, chosen by the legislature thereof, for six years; and each Senator shall have one vote.'  In 1912, however, a very important amendment was passed by which, as will be seen, direct was substituted for indirect election.  The new article runs as follows: 





‘The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof for six years; and each Senator shall have one vote.  The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State Legislature.  It is further provided that one-third of the Senate shall retire every two years, and that no one shall be elected to it who (a) is under thirty years of age; (b) has not been a resident of the United States for nine years; and (c) is not resident in the State for which he is elected.' 





In these Constitutional provisions two points at once arrest attention.  The first is that the federal Second Chamber is neither hereditary nor nominated but elected.  Hereditary it could not under the circumstances have been; but it is significant that the method of election was preferred to that of nomination which has since been adopted in Canada.  A second point is the continuous existence of the Senate.  The membership of the Senate is renewed from time to time, but its members neither come in nor go out all together.  One-third of the Senate [begin page 125] retires every two years; but two-thirds of its members are always old, and thus stability and continuity are secured.  Senators change, the Senate is permanent.


 


The purpose which the Senate was intended to serve in the general scheme of the Constitution is thus clearly stated in the Federalist :  





‘Through the medium of the State legislatures, which are select bodies of men, and who are to appoint the members of the National Senate, there is reason to expect that this branch will generally be composed with peculiar care and judgement; that these circumstances promise greater knowledge and more comprehensive information in the national annals; and that on account of the extent of country from which will be drawn those to whose direction they will be committed they will be less apt to be tainted by the spirit of faction and more out of the reach of those occasional ill-humours or temporary prejudices and propensities which in smaller societies frequently contaminate the public deliberations, beget injustice and oppression towards apart of the community, and engender schemes which, though they gratify a momentary inclination ; or desire, terminate in general distress, dissatisfaction, and disgust.' 





It is noticeable, however, that the mode of choosing the Senate which was ultimately adopted was not that which had commended Itself to Hamilton and others, and which they had originally proposed.  Hamilton would seem to have preferred indirect election by an electoral college elected on a high property qualification - on the same principle, in fact, as the election of President.  His plan suggested that 'each Senator should be elected for a district, and that the number of Senators should be apportioned among the several states according to a rule roughly representing population'. 





Whether this plan would have worked equally well is far from certain; still less certain is it that it would have provided a permanent solution of the difficulties which confronted the framers of the Constitution.  On every ground, therefore, it is fortunate that it was not adopted.  [begin page 126]





Genesis of the Senate.


What was the source of the scheme which was finally the Senate adopted?  To this question many divergent answers have been given.  Some point to the English House of Lords as the original.  But apart from their common bicameral form the American Congress and the English Parliament have little in common.  Others find in the composition of the Senate the final and conclusive proof of the theory which traces the American Constitution to a Dutch original.  And with this degree of plausibility: the States-General of the Netherlands, like the American Senate, was representative not of the people but of the States, and each State found in it, without regard to size or population, equal representation.  Mr. Fisher scornfully repudiates both theories.  According to him the Senate, like other American institutions, is derived from the scientific cultivation of a purely native germ.  That germ is to be found in 'the Governor's Council of colonial times'.  This institution was





‘at first a mere advisory council of the Governor, afterwards a part of the legislature sitting with the assembly, then a second house of legislature sitting apart from the assembly as an upper house; sometimes appointed by the Governor, sometimes elected by the people, until it gradually became an elective body, with the idea that its members represented certain districts of land, usually the counties. It had developed thus far when the National Constitution was framed, and it was adopted in that instrument so as to equalize the states, and prevent the large ones from oppressing the smaller ones.  This was accomplished by giving each state two Senators, so that large and small were alike.  The language in the Constitution describing the functions of the Senate was framed principally by John Dickinson, who at that time represented Delaware-ope of the smaller states-which had suffered in colonial times from too much control by Pennsylvania.'� 





Be this as it may, it is indisputably the case that the Senate has from the first represented the centrifugal principle in American federalism.  It stands for the inde- [begin page 127] pendence of the States, Bearing this in mind, it is not remarkable that of all the fundamental principles of the American Constitution the most rigid and unalterable should be that of equality of State representation in the Federal Senate, 'No state’, so runs the Constitution, ‘can be deprived of its equal suffrage in the Senate without its own consent' - a consent which would, of course, under no circumstances be given. 





Consisting originally of twenty-six members, the Senate now consists of ninety-six.  The English Upper House consists of more than 700 members; the French Senate of 34, the Canadian of 87, the Australian of 36, the South African of 40, Relatively to the size and population of the Union, the American Senate is therefore the smallest Second Chamber in the world - a fact which may in some degree account for the efficiency with which it performs the functions entrusted to it by the Constitution.


 


Functions


Those functions are threefold: Legislative, Judicial, and Executive. 





Its legislative authority is, except in regard to finance, co-ordinate with that of the House of Representatives, and is exercised with a freedom to which many Second Chambers are strangers.  Any Bill (except a Bill to raise revenue) may originate in either House, and owing to the fact that in America the Executive does not, as in England, dominate the Legislature, the Senate takes its fair share in initiating legislation.  Finance Bills must, however, originate in the House of Representatives, though the Senate enjoys and exercises the same powers of amendment and rejection in regard to these, as in regard to other Bills, In the event of a disagreement between the two Houses a conference committee, composed of members of both Houses, is appointed by the President of the Senate and the Speaker of the House.  The report of this committee is generally accepted by both Houses.  Not until the Bill is passed in identical form by the two Houses is it sent up for the approval of the President, who has the right to 'return it, unsigned' to Congress.  Should the Bill again [begin page 128] pass by a two-thirds vote in both Houses, the President's veto lapses and it becomes law with or without his assent.





If, as sometimes happens, a Bill passes one House and the other House declines to deal with it during that session, it may start again in the following session where it left off, provided that it is in the same Congress.  Should a new Congress have been elected in the interval the Bill must start on its legislative career afresh.� 





Impeachment


The part taken by the Senate in legislation is by no means its most characteristic or distinctive work.  The fathers of the Constitution intended that the Senate, like the English House of Lords, should perform important judicial functions; and, unlike the House of Lords, should also have a share in the Executive.  By Article I, § 2, of the Constitution the sole power of impeachment is vested in the House of Representatives; by § 3 the sole power to try impeachments is vested in the Senate.  When sitting for that purpose Senators are to be on oath or affirmation.  When the President of the United States is on trial, the Chief Justice is required to preside in place of the ordinary presiding officer of the Senate, who being also Vice-President of the Republic is naturally supposed to have a direct interest in the conviction and consequent removal of the President.  In the trial of other officers the Vice-President presides as usual.  The judicial powers of the Senate are, from the nature of the case, infrequently exercised.  One President of the United States, President Johnson, was impeached in 1868, and was acquitted.  Impeachment is the only means by which a federal judge can be got rid of, and in certain instances it has proved to be a clumsy and even a brutal weapon.  Four federal judges have been impeached, of whom two were convicted. 





In one case the device was resorted to as the only means of getting rid of a judge who had become insane.  In addition to these cases, a Secretary of War and a senator have also been impeached.  But few as have been the cases in which recourse has been had to this [begin page 129] particular method of proceeding provided by the Constitution, it could not, as Lord Bryce says, be dispensed with, and it is better that the Senate should try cases in which a political element is usually present, than that the impartiality of the Supreme Court should be exposed to the criticism it would have to bear did political questions come before it.  Most senators are or have been lawyers of eminence, so that as far as legal knowledge goes they are competent members of a court.'�





Patronage


Of all the attributes of the American Senate the most Patronage distinctive, however, is the fact that it shares with the President two important executive functions: (i) the right of ‘confirming' the appointment of all persons nominated by the President to act as ambassadors and judges of the Supreme Court and other federal judges, officers, or ministers;� and (ii) the right to concur in the making of treaties, In each case two-thirds of the senators present must concur, 





How has the joint executive authority of Senate and President worked in practice? 





As regards the appointment of Cabinet ministers, it has become customary for the Senate to approve, as a matter of course, the nomination of the President, to whom such ministers are solely responsible.  In the appointment of ambassadors, consuls, judges, heads of departments, and the chief military and naval officers, the concurrence of the Senate is less of a mere form.  In regard to other federal officers there has been gradually established what is known as the 'Courtesy of the Senate’, by which the nomination to a federal office in any particular State is left by common consent to the senators representing that State.  This arrangement is obviously advantageous to the party wire-pullers, but it is one against which many of the stronger Presidents have from time to time chafed and protested bitterly, though without effect.





In the appointment of minor officials the Senate, as we have seen, takes no part. 


[begin page 130]





Even so, the participation of a branch of the Legislature in the exercise of patronage has been generally condemned, alike by native and by foreign critics.  Of the former, Mr. Woodrow Wilson maybe accepted as typical; and his opinion is expressed in no uncertain terms: 





‘The unfortunate, the demoralizing influences which have been allowed to determine executive appointments since President Jackson's time have affected appointments made subject to the Senate's confirmation hardly less than those made without its co-operation; senatorial scrutiny has not proved effectual for securing the proper constitution of the public service.’�


 


Lord Bryce represents the more cautious and balanced opinion of foreign critics: 





‘It may be doubted whether this executive function of the Senate is now a valuable part of the Constitution.  It was designed to prevent the President from making himself  a tyrant by filling the great offices with his accomplices or tools.  That danger has passed away, if it ever existed; and Congress has other means of muzzling an ambitious chief magistrate.  The more fully responsibility for appointments can be concentrated upon him, and the fewer the secret influences to which he is exposed, the better will his appointments be'.� 





In this temperate judgement most English students of American institutions will be ready to concur.  In the discharge of its executive functions the Senate sits, debates, and votes in camera; and with all deference to Lord Bryce, who regards public discussion as 'the plan most conformable to a democratic government’, it seems doubtful whether his alternative would not be preferable.  It is true that secret sessions may tend to obscure the responsibility both of the President and of the Senate that they may lead to a large amount of log-rolling, and not infrequently to positive corruption.  Nevertheless, public discussion of the claims of rival candidates for the highest executive and judicial offices of the State would [begin page 131] not encourage the best men to allow themselves to be nominated, or secure for the successful candidate the support and respect of the nation as a whole.  Publicity and secrecy alike have disadvantages; but in view of the fact that the responsibility for nomination rests with the President, and that the function of the Senate is limited to 'concurrence’, I cannot doubt that the Senate has chosen the lesser of two evils in maintaining the confidential character of its Executive sessions. 





Treaty Making


A similar method of procedure obtains in regard to the confirmation or rejection of treaties with foreign States.  The advantages and disadvantages resulting from the interposition of the Senate in this delicate function have been hotly canvassed.  It is plainly repugnant to English views of propriety that diplomatic engagements should be submitted before completion to the rough and tumble of debate in either branch of the Legislature.  But in defence of the rule which prevails in America there are several points to be urged. In the first place, the Senate was in its inception less a branch of the Legislature than an appendage to the Executive.  Or rather it was both.  It corresponded at least as closely to the English Privy Council as to the House of Lords.  Consisting of only twenty-six members, it was intended by the fathers of the Constitution to act as 'a council’ qualified by its moderate size and the experience of its members, to advise and check the President in the exercise of his powers of appointing to office and concluding treaties.  The Constitution says that the President 'shall have power, by and with the advice and consent of the Senate to make treaties'.�





The question has arisen whether the 'making' of a treaty includes the negotiation of it or applies only to the ratification.  This question, with others cognate to it, have been learnedly and exhaustively argued in a recent monograph by Dr. Edward Corwin, whose conclusion may be summarized in Jefferson's dogmatic aphorism: 'the transaction of business [begin page 132] with foreign nations is executive altogether.'   ‘The net result’, adds Dr. Corwin, 'of a century and a quarter of contest for power and influence in determining the international destinies of the country remains decisively and conspicuously in favour of the President.'�  The practice has not, however, been uniform.  Some Presidents have consulted the Senate both before and during the actual process of negotiations, though it is tolerably certain that there rests upon them no legal obligation to do so.  Such formal consultation is rare, but informal consultation with individual members of the Senate has been so common as almost to become an established rule.�  Until very recent days the President has been accustomed to keep himself closely and continuously in touch with the Senatorial Committee for Foreign Policy.  The Chairman of the latter body is in effect a sort of' Parliamentary Second Secretary of State for Foreign Affairs'.  Nevertheless, the following paragraph seems now to re-echo a vanished past: 





‘European statesmen may ask what becomes under such a system of the boldness and promptitude so often needed to effect a successful coup in Foreign Policy. . . . The answer is that America is not Europe.  The problems which the Foreign Office of the United States has to deal with are far fewer and usually far simpler than those of the old world.  The Republic keeps consistently to her own side of the Atlantic: nor is it the least of the merits of the system of senatorial control that it has tended, by discouraging the Executive from schemes which may prove resultless, to diminish the taste for foreign enterprises, and to save the country from being entangled with alliances, protectorates, responsibilities of all sorts, beyond its own frontiers.' � 





The dispute with Great Britain in regard to the Venezuela boundaries (1895) proved to be the starting-point of a new departure in American diplomacy.  Then came the war with Spain (1898) which was followed by the assumption of definite responsibilities in the Caribbean [begin page 133] Archipelago and in the Pacific.  The annexation of the Hawaiian Islands (1898), the partition of Samoa (1899), the conquest of the Philippines and the participation in the suppression of the Boxer rebellion in China announced the advent of a new world-power.  American intervention in the Great War appeared to confirm the announcement; but the Senate has declined to accept the logical results of that intervention.  How the attitude of the Senate will react upon the balance of constitutional forces in the United States it is premature to attempt to judge.





It remains to notice a third reason for the participation of the Senate in the functions of the Executive.  So long as the Americans cling to the theory of the rigid separation of powers, some such relaxation in practice is inevitable.  The preponderating power of the Executive in England is possible only because the Executive is strictly responsible to the Parliamentary majority, and because ministers are conscious that any flagrant misuse of power, whether in domestic or in foreign affairs, would be followed by instant dismissal at the hands of the Legislature.  No such power resides in the Legislature of the United States.  Should the President or his ministers be guilty of a legal offence, resort may be had to impeachment.  But impeachment, as the Long Parliament discovered to its chagrin in the case of Strafford, is at best a clumsy weapon with which to attack a powerful minister.  For the correction of errors, as apart from crime, it is wholly inappropriate.  If, therefore, the Executive is, for a fixed term, virtually immovable, the immensely important task of concluding treaties with foreign States cannot, it would seem, be left to the unchecked and unlimited discretion of the President.  If his responsibility is to be shared, there is no body with whom it can be shared with less inconvenience and impropriety than with the Senate.





That the Senate is no longer, owing to the inclusion of new States, the select body of councillors contemplated by the founders of the Commonwealth is true; but the difficulties arising from its inevitable and automatic [begin page 134] enlargement have been, in great measure, obviated by the delegation of work to a series of standing committees: a committee on Finance to which all questions affecting the revenue are referred; a committee on Appropriations which advises the Senate concerning all votes for the spending of moneys; a committee on Foreign Affairs, on Railways, and so forth. This committee organization, according to Mr. Wilson, may be said to be of the essence of the legislative action of the Senate’, and has immense influence upon its action in all capacities.� 





Only indeed through these committees, and especially through the chairmen of committees, can the Senate keep that touch with the Executive which, denied by the theory of the Constitution, is nevertheless in practice essential to its successful working.





How far, it may be asked, has the federal Second Chamber of the United States answered the expectations and fulfilled the intentions of the framers of the Constitution?  The Senate, as we have seen, was intended to be primarily the embodiment of the federal principle in the Constitution.  It was hoped that it would 'conciliate the spirit of independence in the several states by giving each, however small, equal representation with every other, however large, in one branch of the national government.'�  In the early days of the Commonwealth this was a point of vast importance; the union was ill-compacted and incoherent, and the part played by the Senate in cementing it was in no sense nominal or meagre.  With the growth of time and the evolution of an American national spirit, this particular function has naturally become of less importance, but it is by no means obsolete or superfluous.  As compared with the House of Representatives which represents the people, the Senate represents primarily the States.


 


But apart from this, its elementary function, the Senate performs that of an ordinary Second Chamber.  It restrains 'the impetuosity and fickleness of the popular [begin page 135] House, and so guards against the effect of gusts of passion or sudden changes of opinion in the people'.  It does, moreover, in an eminent degree, fulfil the intention of its founders by providing 'a body of men whose greater experience, longer term of membership, and comparative independence of popular election' makes them' an element of stability in the government of the nation, enabling it to maintain its character in the eyes of foreign States, and to preserve a continuity of policy at home and abroad'.�  How admirably the Senate has attained, in this respect, its object is admitted by all who are competent to express an opinion.





The Senate is unquestionably a stronger Second Chamber than the English House of Lords.  Not only has it larger powers and more extended functions, but it exercises those powers with greater freedom and independence, and in the main with more general assent.





Nor is the reason far to seek.  Of the men who go into politics in America the Senate attracts the best. 





‘If’, says Mr. Wilson, 'these best men are not good, it is because our system of government fails to attract better men by its prizes, not because the country affords or could afford no finer material. . . . The Senate is in fact, of course, nothing more than a part, though a considerable part, of the public service; and if the general conditions of that service be such as to starve statesmen and foster demagogues, the Senate itself will be full of the latter kind, simply because there are no others available.  .  . No stream can be purer than its sources.  The Senate can have in it no better men than the best men of the House of Representatives; and if the House of Representatives attracts to itself only inferior talent, the Senate must put up with the same sort.  Thus the Senate, though it may not be as good as could be wished, is as good as it can be under the circumstances.  It contains the most perfect product of our politics, whatever that product may be.’� 





More important than the House of Lords as regards its legal functions, the Senate is not inferior to it in popular, intelligibility.’  The House of Lords is of course con- [begin page 136] spicuously fortunate in this respect.  Its position rests on a principle which if no longer generally accepted is at least clearly intelligible.  But the American Senate is at no disadvantage here.  It also, as I have shown, is the result of a natural and native evolution, and it rests on a principle which is not less intelligible than hereditary succession.  Further, it is a principle which differentiates it from the House of Representatives just as clearly as the principle of birth differentiates the hereditary House of Lords from the elected House of Commons.  And to secure an intelligible differentia for a Second Chamber is, as publicists are never weary of insisting, not less important than difficult.  That difficulty has been a great stumbling-block in France, and hardly less so in the younger democracies of the British Empire. 





The American Senate, moreover, is superior to the House of Lords in its efficiency as a revising chamber, and in the respect and confidence which it inspires.  The latter advantage is due perhaps to the elective basis on which it rests, the former attribute is inseparably bound up with its restricted size.  Hence the consensus of opinion among all reformers of the English House of Lords that the first and essential step is to reduce its overgrown and unwieldy bulk to something like the dimensions of the Second Chamber if not of America, at least of France.  To a discussion of this question I propose to return.  From the Senate we now pass to the House of Representatives. 





The House of Representatives.


The House of Representatives may be dismissed more briefly than the Senate, for although it presents points of interest as regards the development of procedure it is less distinctive than the Second Chamber as regards competence and composition.  As the Senate represents the federal principle in the Constitution, so the 'House’ represents the nation.  Yet even the House bears unmistakable marks of its origin; it is still 'congressional' rather than parliamentary; it, no less than the Senate, is based upon a recognition of the fact that the [begin page 137] States are politically self-contained and in large measure autonomous. 





The Constitution ordains (Article I, section 2 (I)) that the House shall be 'composed of members chosen every second year by the people of the several states, and the electors in each state shall have the qualifications required for electors of the most numerous branch of the State Legislature'; that Representatives shall be apportioned by Congress among the several States according to population on the basis of a decennial census; that the aggregate number shall not exceed one for every thirty-thousand but that each State shall have at least one Representative.  My italics will sufficiently emphasize the insistence upon the State as the basis of representation.





But other indications of the same principle are not lacking.  It is the State which determines not only the electoral franchise (subject to the general directions of the Instrument) but also the method of voting, and (where they exist) the electoral districts.  Consequently States may either elect the whole body of representatives assigned to them by one general ticket, or in equal  electoral districts, or partly by one method and partly by the other; they may also decide whether the franchise  shall be extended to or withheld from women, but the Fifteenth Amendment (1870) forbids the denial or abridgement of the right to vote 'on account of race, colour, or previous condition of servitude'.�  This provision the Southern States have found means to evade by imposing educational tests or requiring property qualifications.  Again, it is to the Governor of his State that a Representative tenders his resignation, and it is the Governor, not the Speaker of the House, who issues a writ for the filling of the vacancy.


 


The present House consists of 435 members, or one (on the basis of the census for 1910) for every 211,877 of the population.  Every member must be (i) at least [begin page 138] years of age; (ii) a citizen of the United States of seven years' standing; (iii) an inhabitant, when elected, of the State for which he is chosen.  To the constitutional qualification of habitancy of the State custom adds that of residence in the particular district, a custom which forbids a defeated candidate, however eminent, to seek a new constituency.�  Representatives, as well as Senators, receive a salary of $7,500 a year, with an addition of $1,500 for 'clerk hire’, ‘mileage’, and free postage. 





Powers


The functions of the House are not distinctive.  It has the sole right to initiate impeachments and money-bills and co-ordinate rights in ordinary legislation.  If the President vetoes a Bill passed by both Houses it must be referred back, and on reconsideration must obtain a two-thirds majority in each House.  If the President takes no action on a Bill within ten days it becomes law without his assent.  The right of impeachment has been exercised only nine times, and only three times has the Senate convicted.  One President (Johnson) and one Justice of the Supreme Court were among the acquittals.  Another function somewhat anomalous belongs to the House.  If in the presidential election no candidate gains a majority the House must immediately by ballot elect a President from among the three highest on the list; the States voting as units, and a majority of States being essential to election.  Apart from this, from impeachments and taxation, the functions of the House are merely legislative, and need not detain us.





Procedure


Of its procedure the most distinctive feature is the organization of Committees.  It is in these Committees, of which there are about sixty in the House, and an even larger number in the Senate, that the work of legislation is done, while the Chairman of the Committees, especially of the Foreign Relations, the Ways and Means, and the Appropriations Committees, may almost be regarded as a sort of supplementary Executive.  Down to 1911 the [begin page 139] Committees and their Chairmen were appointed by the Speaker; they are now appointed by the House, which means in effect, by the legislative caucus.  This caucus, or party organization, is all-powerful, and indeed indispensable.  Without it the procedure of the House would be, as to outside observers it might well appear to be, simply chaotic.  The proceedings on the floor of the House are little more than formal; there are few if any full dress debates; there are no ministers to be interpellated; no matters of executive policy to be discussed; no divisions critical to the existence of an administration to be taken.  Legislation is the task of committees and committees are the creatures of the caucus.  By the party caucus the committees are in fact nominated, and to the caucus the committees look for the endorsement of their legislative decisions.





The Speaker


The Speaker is in form elected by the House, in fact he is the nominee of his party, and he remains after Speaker election to the Chair a party leader.





His position is, nevertheless, one of great dignity; in the official hierarchy he stands next to the President himself, and his powers, though somewhat diminished since 1911, are immense.  His tenure, however, is brief, being limited to the two years' duration of the House, unless his party secures re-election.  In that case, but not otherwise, his tenure may be prolonged.  Like his English prototype he presides over debates, maintains order, decides disputed points, arranges the business of the House, and determines, within limits, the order of speaking by "recognizing" the members who desire to address the House.  Until recently he exercised the still more important function of nominating the members of all committees and appointing their chairman.  This function has now, it has been said, been transferred to the House itself, and with the consequential result that the Speaker's undivided and unquestioned leadership is now shared to some extent with the Chairman of the Committee on Ways and Means and the Chairman of the Committee on Rates.  These functionaries like himself are party nominees and party leaders and with him may be said to constitute a triumvirate leadership [begin page 140] of the House.  The Chairman of the former committee now generally acts as the “Floor-leader” of his party, and is virtually, therefore, leader of the House, while the minority have in their own floor-leader a leader of the "opposition".  The "opposition" however is purely legislative; it does not provide or represent an “alternative government".' 





It would be natural to suppose that in the absence of a government and of an opposition there would be almost complete equality among members all of whom are ‘private' and 'back-benchers'.  That it is not so is due if to two reasons: first, to the strictness of party organization, the supremacy of the caucus; and, secondly, to the brevity of tenure.  No Congress can last more than two sessions: a long session of some six months (normally from December to Mayor June); and a short session from December to March; but of late years, as in England, sessions have tended to be almost continuous.  Even so a new member has little chance of finding his feet before the time comes for dissolution and problematical re-election.  His position in Congress depends, even more than in the case of an English member, on his position in his party.  If he stands well with the caucus he is assured of assignment to important committees; if for any reason he does not, he might as well spare himself the trouble of a journey to Washington.





With these facts before him English critics are apt to underrate the power of Congress and the position of Congressmen.  The President is constantly before their eyes; the better informed appreciate the personality of the Secretaries, and the high prestige which attaches to membership of the Supreme Court.  Weight is allowed even by foreigners to the utterances of the Presidents and Ex-Presidents of the greater Universities: but who cares what is said by a Representative or even by a Senator?  They have been taught by Bagehot that Congress is little more than 'a debating society adhering to an Executive'.  A more intimate knowledge of the working of American institutions might have led Bagehot, [begin page 141] even in the sixties, to modify the terms of his stricture.  In view of the share in executive authority assigned by the Constitution to the Senate the generalization was too sweeping even in that day: in view of the rapid development of the committee system, alike in the Senate and in the House, it would be still less accurate today.  Bagehot's views of the American Constitution were largely influenced by the fact that members of the Executive were excluded from the Legislature and by the consequent absence of that 'correspondence' which he rightly regards as essentially characteristic of our own Constitution.





English critics ought not, however, to forget that the American Constitution was drafted at a moment when the jealousy of 'placemen' was still an active force in English politics, when the English Crown still sought to influence the Legislature by the exercise of patronage, and when Montesquieu's doctrine of the separation of powers was still profoundly influential among the publicists of Western Europe.  Under these circumstances it is not remarkable that the Americans, like successive constitution-makers in France, should have attempted to render the Legislature independent by excluding the members of the Executive.  But by so doing they deprived Members of Congress, as Lord Bryce points out, 'of some of the means which European legislators enjoy of learning how to administer, of learning even how to legislate in administrative topics.  They condemned them to be "architects without science, critics without experience, and censors without responsibility".'�  Moreover, as the same critic insists, the attempt to keep Legislature and Executive rigidly distinct has had a result not foreseen by the makers of the Constitution.  It has led the 'Legislature to interfere with ordinary administration more directly and frequently than European Legislatures are wont to do.  It interferes by legislation, because it is debarred from interfering by interpellation'.�  [begin page 142]


 


Finally, it must be remembered that the Federal Legislature of the United States is, in another important respect, on an altogether lower plane than our own Imperial Parliament: it is merely legislative and not constituent; it can make laws, but only within the four corners of the Constitution; the Constitution itself it cannot touch.  Upon the power of the British Legislature there is, of course, no such limitation.  It is hardly open to question that the restricted area of legislative activity, combined with the fact that the service in the Legislature does not, as in England, open an avenue to a place in the Executive, must in the long run affect the supply of really first-rate political talent.





Notwithstanding these limitations Mr. Wilson could write of Congress, in 1884, as the 'central and pre-dominant power' of the federal system of the United States and could describe American government as genuinely 'congressional'. 





‘The predominant and controlling force,' he wrote, 'the centre and source of all motive and of all regulative power, is Congress.  All niceties of constitutional restriction and even many broad principles of constitutional limitation have been overridden, and a thoroughly organized system of congressional control set up which gives a very rude negative to some theories of balance and some schemes for distributed powers, but which suits well with convenience, and does violence to none of the principles of self-government contained in the Constitution.'� 





By 1900 Mr, Wilson had, however, noted some shifting in the balance of the Constitution, notably 'the greatly increased power and opportunity for constructive statesmanship given the President, by the plunge into international politics'.�  Should a new edition of his classical work be called for m the near future we may anticipate still further modification of the views it originally set forth.  On one point, however, there will and can be no change.  The Federal Legislature, whether its power [begin page 143] waxes or wanes, will in the future, as in the past, exercise its functions in strict subordination to the Constitution.  Of that Constitution the guardianship is vested in the judicature; but with this, the most interesting and the most distinctive of all the political institutions of the United States, it is proposed to deal in some detail in a later chapter.





The State Constitutions.


Taken by itself the Federal Constitution is, as we have already insisted, a mere torso.  Its provisions are intelligible only if it be remembered that they refer exclusively to powers specifically delegated to the National Government by the Sovereign Republics.  The whole residue of authority still resides in the States.  Of all the 'balances' reckoned as essential to the normal operation of the American Constitution none, says Mr. Wilson,





‘is so quintessential as that between the national and the state governments; it is the pivotal quality of the system . . . the object of this balance is . . . to check and trim national policy on national questions, to turn Congress back from paths of dangerous encroachment on middle or doubtful grounds of jurisdiction, to keep sharp, when it was like to become dim, the line of demarcation between state and federal privilege, to readjust the weights of jurisdiction whenever either state or federal scale threatened to kick the beam.'�





The checks which State sovereignty was deemed likely to impose upon the Federal Government have proved less effectual than was intended and expected.  In America, as to a lesser degree in Switzerland, the dominant tendency has been centripetal.  The tide of governmental activity has set steadily and with increasing force towards Washington: so much so that judge Cooley's verdict has won general assent:





'The effectual cheeks upon the encroachments of federal upon state power must be looked for, not in state power of resistance, but in the choice of representatives, senators and presidents holding just constitutional views, and in a federal supreme court with competent power to restrain all departments and all officers within the limits of their just authority, [begin page 144] so far as their acts may become the subject of judicial cognizance.'� 





In this perpetual readjustment of the balance between the Federal and the State Governments we have one of the many and multiplying instances of the practical flexibility of the American Constitution.  An equipoise so delicate it is not easy for a foreign critic to appreciate or to expound with precision.  Some words must, however, be added in order to describe, in bare outline, the mechanism of the State Governments.





These Governments vary very considerably in details, but in essentials they are generally uniform.





All the States possess a written Constitution which, like the Federal Constitution, is superior to ordinary statutes, and which usually includes, in addition to a Frame of Government and to various miscellaneous provisions, a Bill of Rights.  These Constitutions invariably provide for a separation of powers - legislative, executive, and judicial - with even greater preciseness than the Federal Constitution.  In every respect they are indeed far more detailed than the Federal Instrument and, owing to the consistent tendency to incorporate ordinary statutes in the Constitutions, the latter are becoming more and more unwieldy in bulk.





The Legislatures 


The State Legislatures are in no case sovereign law-making bodies, and the laws which emanate from them occupy, as we have seen, the fourth and lowest place in degrees of validity, being inferior not only to the articles of the several Constitutions, but to the Federal Constitution and federal laws. 





The structure of the State Legislatures is bicameral: Senators being generally elected for four, and representatives for two years, but there is no such differentia in the States as that which distinguishes the two houses of the Federal Congress.  Like the latter the State Legislatures do the bulk of their work in standing committees. 





The State Governor


The State Governor who is directly elected by the [begin page 145] people exercises a considerable influence upon legislation by means of his 'message' and by the exercise of a veto: but in administration his power is much more circumscribed than that of the President.  The executive officials are not appointed by the Governor but directly elected by the people, and are responsible neither to the Governor nor to the Legislature.  Between these officials and the boards over which they preside there is entire lack of connexion or co-ordination, with results disastrous to efficient administration.





Alike in the election of officials and of legislators the party organizations are supreme, and it is to them that the politicians who are elected owe primary if not exclusive allegiance.  Some States have adopted the ultra-democratic principle of the Recall of Officials, applying it not merely to the Legislature and the Executive but even to the Judiciary.


 


Each State has a complete judicial hierarchy, entirely distinct from the Federal Courts, but the details of judicial organization vary greatly in different States.  Equally varied is the mode of appointing judges.  In some States they are appointed by the Governor, in others they are elected by the Legislature or directly by the people.  The tenure of judges is in some cases 'during good behaviour', in others it is as short as two years.  In few cases is it sufficiently secure; in some, as already said, it is purely arbitrary.  In some States the decisions of the judges in regard to the validity of statutes are subject to 'Popular Review', a particular law declared invalid by the Supreme Court of the State being validated by a popular vote. 





Such in briefest outline is the government of the States: brevity must not, however, blind us to the fact that, despite the centripetal tendency already noticed, the American States, like the Swiss Cantons, exert the most powerful influence upon the daily life of the citizens.  ‘The Federal Government’, said De Tocqueville, ‘is the exception; the government of the states is the rule.'   [begin page 146]





Three-quarters of a century later Mr. Woodrow Wilson could not only re-echo De Tocqueville's language, but could reiterate, with even greater emphasis, his deliberate judgement: 'Even more than the cantons our states have retained their right to rule their citizens in all ordinary matters without federal interference.  They are the chief creators of law among us. . . . They make up the mass, the body, the constituent tissue, the organic stuff of the government of the country.'� 





From a judgement so decided and so authoritative there can be, at any rate for a foreigner, no appeal. 





Moreover, it sets the final seal upon the genuinely federal character of American democracy.  The seeds of personal liberty and of self-government the English colonists in America brought with them from the land they left; but the soil upon which they fell was not English soil the culture bestowed upon them was not English culture it was profoundly modified by the new environment, and by the conditions under which the young and tender shoots struggled to maturity.  To drop metaphor: the type of democracy which the American people have evolved for themselves is not the English type; it is not unitary, but federal, not flexible but exceptionally rigid, not parliamentary but presidential.  It boots not to ask which of the two types is the better: the essential point is that each is original, each is native, and each has afforded a model for imitation.  What Pericles affirmed of Athens is true both of England and of America.





The modern Englishman and the modern American may say with the ancient Greek: 'We have a form of government not derived from imitation of our neighbours.  We are rather a pattern to others than they to us.'  For the modern world the choice would seem to lie in outline between the American type of democracy - federal, rigid, presidential - and the English-unitary, flexible, and above all parliamentary.  To an analysis of the characteristic features of Parliamentary Democracy we now proceed.
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