XXXIV. The Judiciary (4)





Law and justice in France





When a man travels in France he changes laws almost as often as he changes horses.' - Voltaire.





'The [French] Executive inherits a very absolute tradition of power.' - Woodrow Wilson 





'On a subi l’influence de ce préjugé dominant chez les gouvernants, dans 1'administration, et mźme chez la plupart des jurisconsultes, que les agents judiciaires sont les ennemis nés des agents administratifs.' - JĖZE, Les Principes généraux du Droit Administratif.





'The development of French administrative law in the last century has been very much more in favour of the subject than of the administration.  The remedies of the subject against the State in France are easier, speedier, and infinitely cheaper than they are in England today.  It has become a maxim of constitutionalists, and a bulwark of French democracy, that the Conseil d'Etat is the great buffer between the public and the bureaucrat.' - C.K. Allen.





'The slightly increasing likeness between the official law of England and the droit administratif of France must not conceal the fact that the droit administratif still contains ideas foreign to English convictions with regard to the rule of law, and especially with regard to the supremacy of the ordinary Law Courts.' - Dicey, Introd. to 8th Edition (1915).





England and France.


In the administration of justice, as in other spheres of Government, the United States, Switzerland, and Germany offer a striking contrast to England.  But in the case of these States the contrast arises primarily from the fact that, while England possesses a Constitution technically unitarian, their Constitutions are federal.  France, like England, and even more than England, is unitarian in government; yet, in respect of the Judiciary, France offers to England a contrast even more marked than do the above-named typically federal States.  France may, indeed, be taken as typical of the States whose systems are permeated by the principles of Administrative Law, while England is exceptionally free from the infusion; but the contrast goes deeper than that, depending on causes which, though largely historical, are partly also temperamental.  [begin page 320]





The unification of France, political, commercial, and judicial, dates only from the days of the first Revolution and the first Napoleon.  England owed what a French jurist has well described as her 'precocious sense of national unity' to a variety of causes, but among them not the least potent was the development, at an exceptionally early stage of her political evolution, of a strong central administration in the hands of a succession of gifted and masterful kings.





Thanks, on the one hand, to the regular circuits of the justices in eyre, and, on the other, to the survival of popular institutions such as the Shire Court, the hand of the central authority was-felt in the remotest parts of the kingdom.  As a result feudalism was never permitted to dismember England as, for a period of many centuries, it dismembered France.





Royal Justice.


Not, indeed, until the thirteenth century did Royal justice begin to make headway in France against the disintegrating forces of feudalism; and not until the Revolution were those forces overcome, and the permeating influence of feudalism finally eradicated from the body politic of France.  The Parliament of Paris - the great central law-court of France, reorganized by Louis, IX - had indeed exercised a certain measure of centripetal influence, but so strongly entrenched were the centrifugal forces opposed to it, that Courts of appellate jurisdiction were gradually set up in the provinces, and by the latter half of the eighteenth century provincial Parliaments existed at Toulouse, Grenoble, Bordeaux, Dijon, Aix, Pau, Rouen, Metz, Douai, Nancy, and in Brittany and Franche-Comté.





The French Parliaments.


Meanwhile the lawyers who constituted the Parliament French of Paris gradually established themselves as an hereditary Noblesse de la Robe.  By a law known as the Paulette (1604) it was provided that the judges by paying to the Crown an annual commission amounting to one-sixtieth of their official incomes might secure the hereditary transmission of their offices.  This practice, known as the Vénalité des charges, though open to obvious criticism, was commended [begin page 321] by Montesquieu (Esprit des lois, liv. 5, c. 19) and undoubtedly secured to France a succession of learned and independent magistrates, who, in the absence of other constitutional restraints upon the Crown, were able to offer some opposition, not wholly ineffective, to the inroads of autocracy.  But in time the judges of the Parliament became only one of several privileged orders, and by clinging to outworn privileges precipitated the Revolution.�





Effect of the Revolution Upon the Judiciary.


The Constituent Assembly of 1789 not only made a clean sweep of the whole of the judicial system of the Ancien Regime, including the Parliaments, but laid the upon the foundations on which the organization of justice has rested judiciary from that day to this.





The judicial system of France now consists of two parts almost wholly distinct: the ordinary Courts and the so called 'administrative' tribunals.





Ordinary Courts.


The administration of ordinary justice in France is not Ordinary specially distinctive and need not detain us at great length, but it is otherwise, as will presently be seen, with administrative law and with the Courts or Councils which in this sphere exercise jurisdiction.





Juges de Paix.


Of the ordinary Courts the lowest of the series are those of the Juges de Paix.  In every Canton there is, under decree of the Constituent Assembly in 1789, a justice of the Peace.  The duty of this magistrate, as defined by ex-President Poincaré, is less to try lawsuits than to endeavour to prevent them.  Petty disputes are brought before the justice of the Peace, under a procedure which is known as the 'Preliminary of Conciliation'; the parties appear privately before the magistrate, who endeavours, frequently with success, to persuade them to accept a friendly settlement.





Apart from his function as a conciliator, the justice of the Peace has legal jurisdiction both civil and criminal.  Civil cases involving only small sums are decided by him, [begin page 322] subject to an appeal; and he also deals with petty violations of Police Regulations.





Courts of the First Instance.


In each arrondissement there is a Court of the First Instance which must consist of at least three judges: a President, sitting with two assessors.  In the larger and more thickly populated arrondissements there are several such Courts.  These Courts are competent to hear appeals from the Juges de Paix, and act as a Court of the First Instance in civil cases where a claim does not exceed a certain figure, and in criminal cases for the trial of misdemeanours (Délits).





Courts of Appeal.


Courts of Appeal,' twenty-five in number, exercise the final appellate jurisdiction (with the exceptions to be noted later) both in civil and criminal jurisdiction.  Several of them sit in the old Parliament town and include a varying number of Departments within their jurisdiction.  To each of these Courts a minimum of five judges or councillors is assigned.





The Courts of Assize.


The Courts of Assize are the highest criminal Courts, appointed to try the gravest crimes, and to exercise jurisdiction in certain Press trials.  Three judges preside, but in Courts of Assize, and there only, questions of fact are determined by a jury of twelve persons.  From the Assize Courts there is no appeal on questions of fact, but an appeal on points of law lies from them to the Court of Cassation.





Cour de Cassation 


The Court of Cassation is not in the ordinary sense a Supreme Court of Appeal; it is rather in M. Poincaré's words, 'a supreme controlling, Court charged with the cassation of all decisions which would be contrary to the law, or which would interpret them inexactly.'  It is called upon to decide, on the one hand, whether the procedure in the inferior Court was regular, and, on the other, whether the law was properly interpreted by the judges.  If either of these questions is decided in the negative, the decision of the lower Court is quashed, but no new decision is given.  The case is referred back to another tribunal of the same degree as that in which the offending decision was given.  [begin page 323]





Should the judges of the lower Court reaffirm, the decision of their colleagues, the Court of Cassation will, on a second appeal, finally decide the disputed point.  The Court ordinarily sits in three Chambers: the Chamber of Requests, the Civil Chamber, and the Criminal Chamber - each presided over by its own President; but for the purpose of hearing a second appeal all three Chambers sit together.�





Other Courts.


In addition to the ordinary Courts enumerated above there are certain special tribunals exercising quasi-judicial Courts functions.  Among these may be mentioned the Commercial Tribunals which perform the functions assigned in this country to Registrars in Bankruptcy and to Commercial Arbitrators.  The Councils of Prud'hommes act as Courts of Industrial Conciliation, and are composed of employers and employees in equal numbers.  'Juries of expropriation' deal with questions of compensation to be paid to private individuals for the extinction of rights of property taken over by a public authority for public purposes.  These juries are appointed in each department by a Court of Appeal or by the Court of the chief town of the department.





Appointment of Judges.


The judges of all the ordinary Courts of Law are appointed by the Minister of justice.  The Constituent Assembly of 1789 decreed that all judges from the Juges de Paix upwards should be directly elected by the people, but this vicious principle did not survive the earlier days of the Revolution.  Yet the results obtained by the present system are not wholly satisfactory.  The judges in France are not, as in England and America, appointed from the ranks of those who have had experience at the Bar, but belong to a distinct calling.  A judgeship is not, therefore, 'the crowning-stage of a forensic career'.�  Salaries are small, but judges enjoy a life tenure and cannot be removed except with the consent of the Court of Cassation.  A fairly high standard of efficiency is reached by the [begin page 324] generality of French judges, and justice is for the most part honestly and capably administered, though, in Lord Bryce's judgement, 'not with so full a confidence of the people in the perfect honour of all the Courts' as is the case, for example, in Switzerland.�  The appointment of judges is not, as a rule, political in character, but judges have from time to time been required by the Government of the day to swear fidelity to the Republic, and on two occasions, in 1879 and in 1883, a large number of judges and other legal officials whose loyalty to the Republic was suspected were removed by a wholesale process of purgation.  These purges resulted in the removal of nearly one thousand judges and over seventeen hundred legal officials.  The circumstances of the day were, however, in both cases exceptional: the new Republican Constitution was in its infancy and politicians were not unreasonably fearful the stability of the Republic.





Administrative Law.


If it be true that no peculiar interest attaches to the administration of ordinary justice in France, it is otherwise in regard to the system of Administrative Law, and to the working of the Administrative Tribunals.





Administrative Law is not, as is commonly imagined the invention of Republican France.  The principles which lie at the root of it are, on the contrary, deeply embedded in the fibres of the social and constitutional life of the French people.  Writing of the Ancien Regime Tocqueville says: 'in no country in Europe were the ordinary Courts of justice less dependent on the Government than in France; but in no country were extraordinary Courts of justice more extensively employed.  These two circumstances were more nearly connected than might be imagined.'�  In consequence of the intrusion of the judiciary - and in particular the Parliament of Paris – into the sphere of administration, the Crown was tempted retaliate by withdrawing from the jurisdiction of the Courts suits in which the Government was interested by calling into being special tribunals.  [begin page 325]





The tendency of the Revolution was in the same direction.  The Constituent Assembly applied with rigour (as we have already seen in other connexions) Montesquieu's doctrine of the separation of powers, and all the subsequent Constitutions of France have confirmed that doctrine.  It must be observed, however, that to Montesquieu's doctrine widely divergent interpretations were given by the Republicans of France and the Republicans of the United States of America respectively.  Both applications, as an American commentator has observed, are


 


'perfectly logical, but they are based on different conceptions of the nature of Law.  The Anglo-Saxon draws no distinction between public and private law.  To him all legal rights and duties of every kind form part of that universal system of positive law, and so far as the function of public officials are not regulated by that law, they are purely matters of discretion.  It follows that every legal question, whether it involves the power of a public officer or the construction of a private contract, comes before the ordinary Courts.  In France, on the other hand, private law, or the regulation of the rights and duties of individuals among themselves, is treated as only one branch of Jurisprudence; while public law which deals with the principles of Government and the relations of individuals to the State is regarded as something of an entirely different kind.' �


	


The fathers of the American Constitution accepted Montesquieu’s principle as inculcating the necessity of protecting the Courts of justice from the control or influence of the other branches of Government.  The French Republicans, with equal deference to Montesquieu's doctrine, interpreted his teaching in the sense that the Executive ought to be free to act in the public interest without hindrance from the Courts of Law.





Definitions.


What, then, is the precise nature of Administrative Law   It has been defined by Aucoc as 'the body of rules which regulates the relations of the administration or of the administrative authority with private citizens'. It determines, he says, '(1) The Constitution and the rela- [begin page 326] tions of those organs of society which are charged with the care of those collective interests which are the object of public administration, by which term is meant the different representative societies among which the State is the most important; (2) the relation of the administrative authorities towards the citizens of the State.' �  Professor Goodnow defines it as 'that part of the public law which fixes the organization and determines the competence of the administrative authorities, and indicates to the individual remedies for the violation of his rights.�  It will escape notice that the last words of Professor Goodnow’s definition suggest a function of Administrative Law very different from, if not actually opposed to, the function ascribed to it by Professor Dicey.  But the American critic holds Mr. Dicey's conception of the French Droit administratif to be quite unwarranted.  To the discussion of somewhat controversial point we shall return later.





The Administrative Courts.


We must first pass in brief review the chief Administrative Courts, or as they are technically, and perhaps more accurately, termed, 'Councils'.  For none of them (unless we include among them the Tribunal des Conflits) is wholly judicial in its operation.  Only, however, with their judicial or quasi-judicial functions are we concerned in this section.





The Conseil de Préfecture 


The Council of the Prefecture forms the first degree of administrative jurisdiction, and has competence to decide almost all questions which arise between the lower branches of the Executive Government and private citizens.  In particular, it decides questions arising in connexion with direct taxation, and also certain special questions of fact relating to the indirect taxes, though, generally speaking, questions of indirect taxation lie within the jurisdiction of the ordinary Courts.  The Council of the Prefecture determines the validity of the elections to the Council of Arrondissement and to the Municipal Council, and questions relative to the administrative control over the [begin page 327] Communes and public establishments.  It deals also with infractions of police regulations relating to main roads (grandes voiries) (though questions relating to by-roads (petites voiries) come before the ordinary Courts), with the draining of marshes, and with quarries.  The Council has an extensive jurisdiction over the contracts made by the Government for public works, both central and local, for materials and supplies, and for the public domain; and it also acts as a board of audit for the accounts of the officials of public establishments and of the less important communes.





The 'Court' is composed of three or four Councillors, with the Prefect as President (though the latter seldom sits), and the Secrétaire Général of the Prefecture, who represents the Government.  The Councillors are appointed and removable by the President of the Republic; they receive a salary and are required to give their whole time to the work of the Council.





In all cases an appeal lies from the Prefectural Council to the Council of State.�





Special Administrative Courts.


Parallel with the Councils of the Prefectures, which exercise a general administrative jurisdiction, are certain special Courts, such as the Educational Councils and Courts Councils of Revision.





The Educational Councils are largely composed of teachers, and deal mainly with the complaints of teachers against the officials of the State.  The Councils of Revision deal similarly with complaints arising from the operation of the conscription laws.





Conseil d’etat.


The supreme and by far the most important administrative tribunal is the Council of State.  This institution has had a long and chequered history, but is now firmly established as one of the most important bodies in the goverrnment of modern France.





As the Conseil du roi it played an immensely important during the Ancien Regime, and, in particular, during the period of the absolute monarchy.  Abolished by the Constituent Assembly in the first days of the Revolution, [begin page 328] it was revived during the Consulate by Buonaparte as the Conseil d'Etat.  Its members were divided into various commissions - Finance, justice, War, the Navy, and the Interior - and all of them met daily at the Tuileries, generally under the presidency of the First Consul himself.  Under the supervision of this Council all the great legal and administrative reforms of the Consulate and Empire were carried out, and the domestic structure of modern France was reared.  Its functions were greatly circumscribed under the Governments of the Restoration, and of the Orleans Monarchy, but were again enlarged under the Second Empire.  Suppressed on the fall of the Napoleonic regime in 1870, it was provisionally reconstituted in 1872, and was finally adopted into the new Constitution of the Third Republic by the Law of 13 July 1879.  The Council performs a variety of functions, legislative and administrative, with which in the present connexion we are not concerned, except to observe that in view of the form of French statutes, which contain, as a rule, nothing but an enunciation of certain general principles, and which delegate to the Executive the power to regulate details by ordinance, an immensely important quasi-legislative function is imposed upon the Council of State.  To this body it is left not merely to advise on matters within the sphere of the Executive, and also to act in a judicial capacity, but actually to play a determining part in the details of legislation.





The Council is composed of thirty-five councillors en service ordinaire and twenty-one extraordinary members.  The former are permanent members and receive salaries.  They must be at least thirty years of age and are appointed by the President of the Republic on the recommendation (which is not invariably followed) of the Cabinet.  They are selected from among high officials and the maītres des requźtes or commissioners.  The masters of requests, thirty-seven in number, also form part of the Council of State, being appointed by decree, and charged with the special duty of preparing dossiers.  There are, in addition, [begin page 329] fifty auditors, twenty-eight of the first class and twenty-two of the second, all of whom are recruited by competitive examination.





The twenty-one Councillors in extraordinary service are not permanent members of the Council, and are appointed by the President of the Republic from among civil servants whose advice is desired on matters pertaining to the several departments.





Cabinet Ministers have also the right to attend the plenary sessions of the Council, and to vote on administrative (but not judicial) matters affecting their respective departments; but the main work of the Council is done not in general assembly but in sections and subsections.  The sections deal respectively with legislation, justice, foreign affairs, home affairs, education, fine arts and religion, finance, war, marine and colonies, public works, posts and telegraphs, agriculture, commerce and industry, labour and social insurance.  The Minister of justice is the nominal president of the Council of State (except when the Council sits as an administrative tribunal), but the actual work is delegated to a vice-president, assisted by the presidents of sections.





Judicial Work of the Council.


As an Administrative Tribunal the Council was reorganized by the Law of 8th April 1910.  In this capacity it acts as a Court of Appeal from the decisions of the Conseils de Préfecture, and also as a Court of First Instance to try questions at issue between private citizens and officials of the State.  The Court is highly respected and the number cases referred to it is immense.'� 





The Criminal des Conflits.


To bring into harmony the civil and the administrative tribunals there was constituted in 1848 an independent Conflict Court.  After the coup d’etat of 1851 this Court ceased to function, but it was reconstituted by the Law of 24th May 1872.





It consists of eight elected judges, together with the Minister of Justice (Garde des Sceaux) who is ex-officio [begin page 330] President of the Court; but the Minister, though entitled to vote, rarely attends, and a Vice-President is elected by and from the eight elected judges and generally presides.  The elected judges are carefully chosen to represent equally the authority of the Cour de Cassation, which, as we have seen, is the highest judicial Court of France, and the authority of the Council of State, which stands at the head of the administrative hierarchy.  Three judges are, therefore, elected from among and by the judges of the Cour de Cassation, and three from among and by the Conseillers d'Etat en service ordinaire, i.e. the permanent members of the Council of State.  One additional judge is co-opted by each of the two groups named above, and as a rule each elects one of their own colleagues belonging respectively to the Court of Cassation and the Council of State.  In every case the judge is elected for three years, but is re-eligible and is, as a rule, re-elected.  There are also two substitutes similarly elected from the two groups, but they act only in the absence of a colleague.  Finally there are two so-called Commissaires du Gouvernement appointed in each case for one year by the President of the Republic: one from the maītres des requźtes belonging to the Council of State; the other from the public prosecutors attached to the Court of Cassation.





The presence of these Commissaires, taken in conjunction with the right of a Cabinet Minister to preside and vote, might provoke apprehensions lest this most important tribunal should be unduly under the influence of the Government of the day.  The apprehension is, moreover, emphasized by the brief tenure which, theoretically, the judges themselves enjoy.  This is an obvious defect which might and should be removed; but, in the opinion of Mr. Dicey and of the best French authorities, the Tribunal des Conflits comes near to an absolutely judicial body and commands general confidence.�  [begin page 331]





Administrative Law and Personal Liberty.


It remains to consider how far the existence of a body of Administrative Law and of a series of special Tribunals charged with the application of this Law is compatible with personal liberty, and, in particular, with the ideas of personal liberty which have long been held by Englishmen and by the English-speaking world?





Only in the last forty years has this question, as it affects the customs and traditions of two neighbouring peoples of Western Europe, become a subject of consideration by an average citizens in either country.  The matter was first introduced to the notice of Englishmen by the publication of a treatise, already classical, written by a jurist of unquestionable genius.  The besetting sin of great teachers (and since Blackstone there has been no greater expositor of English law than Albert Venn Dicey) is over-emphasis.  It may be that in the earlier editions of his masterly treatise Dicey tended to exaggerate the distinction between the 'Rule of Law' and the droit administratif, and that, in consequence, he was inclined to deny to Frenchmen the enjoyment of those guarantees for personal liberty which are the cherished birthright of Englishmen.  The pervasive influence of Dicey's teaching may be appraised from the fact, stated on the authority of a recent writer, that 'ninety percent of students beginning the study of constitutional laws form the impression that France lives under a system of bureaucratic tyranny little short of Tsarism’, or we might say of Bolshevism.  Of course, as Mr. Allen is careful to add, nothing could be further from the truth; and, as we shall see, Dicey lived to modify in some degree the sharpness of outline of the contrast as he originally pointed it.





No Englishman can, however, approach the consideration of this interesting question, with any measure of detachment or impartiality, who has not been at pains to appreciate the strength of French tradition in regard respectively to the Executive and the judicial spheres of government.  The French tradition is wholly in favour of a strong Executive; and naturally so.  France, as modern Frenchmen know it, was made by its kings.  Autocratic [begin page 332] centralization was essential to the defeat of the disintegrating influence of the feudal nobility.  The unity of England was secured, as we have seen, at a much earlier stage of national development.  Consequently Englishmen have been more concerned with the assertion of their personal rights against the Executive.





Another reason has been operative in France.  Whether Montesquieu did or did not rightly apprehend the spirit of English institutions; whether the French people have correctly or incorrectly interpreted Montesquieu's teaching, the fact remains that they have believed themselves to be deferential to that teaching in their refusal to allow the Judiciary to invade the sphere of the Executive.  The experience of the Ancien Regime taught them to be much more suspicious of the judiciary than of the Administration.  Moreover, they have for at least a century been wont to resort to the Administrative Tribunals, just as in the sixteenth century Englishmen resorted to the Tudor Star Chamber, in the well-grounded belief that there they could obtain justice at relatively small cost and with a minimum of delay.





English tradition has, on the contrary, tended to dispose the citizens of this country, if not to opposition to the Government, at least to suspicion of its subordinate officials.  It is therefore inconceivable that they should ever have permitted such a provision as the famous Article 75 of the Constitution of the year viii (1799) to have been incorporated in a statute, much less to have been wrought into the very texture of the Constitution itself.  That Article provided that agents of the Executive Government, other than the Ministers, could only be prosecuted for their conduct in the discharge of their functions in virtue of a decision of the Council of State.





It is, indeed, as Mr. Dicey has pointed out, one of the cardinal principles of Administrative Law that servants of the State who, 'whilst acting in pursuance of official orders or in the bona fide attempt to discharge official duties, are guilty of acts which in themselves are wrongful [begin page 333] or unlawful must be protected from the ordinary Courts.  He admits, however, that this protection, once almost complete, is now far less extensive than it was even forty years ago.  He points out that, as amended since 1870, partly by legislation and still more by case-law, the modern droit administratif of France approaches 'to a regular though peculiar system of law'.  Developing under the influence of lawyers rather than politicians, it has during the last half-century 'to a great extent divested itself of its arbitrary character, and is passing into a system of more or less fixed law administered by real tribunals'.  The Administrative Tribunals may still lack some of the qualities of genuine Law Courts, but they are 'certainly very far indeed from being mere departments of the Executive Government'.  He regards it, therefore, as possible, or even probable, that droit administratif may ultimately, under the guidance of lawyers, become, through a course of evolution, as completely a branch of the law of France (even if we use the word' law' in its very strictest sense), as Equity has for more than two centuries become an acknowledged branch of the law of England'.  Nevertheless Mr. Dicey, so lately as 1908, persisted in his original contention that droit administratif 'is opposed in its fundamental principles to ideas which lie at the basis of English constitutional government', while admitting that ‘mainly owing to the enlightenment of French jurists' this opposition 'tends every day to diminish'.�





Another question at this point obtrudes itself: Has the approximation between the legal systems of France and England come from one side only?  Is it only true that the administration of the law in France has tended to approach more near to its administration in England?  Has not the approximation been mutual?  Mr. Dicey, in the Introduction to the last edition (1915) of his famous treatise, admitted the existence of 'a very noticeable though slight approximation towards one another of what may be called the official law of England and the droit [begin page 334] administratif of France'.�  That there has, in fact, been some measure of approximation can hardly be question by any readers who have followed with attention the argument of the preceding chapters of this book.  The remarkable increase in the number and variety of the duties now imposed upon the State and its officials, combined with the latitude permitted by recent legislation to civil servants in the exercise of quasi-judicial functions would seem to render it impossible to maintain that rigid demarcation of boundaries between the judiciary and the Executive which has so long characterized English constitutional law.  Of the tendency to entrust the Executive with the power to carry through subordinate legislation as well as of the tendency to confer upon officials judicial authority, illustrations have already been given.  Mr. Dicey is then more than justified in his cautious conclusion:





It may not be an exaggeration to say that in some directions the law of England is being "officialized . . . by statutes passed under the influence of Socialistic ideas.  It is even more certain that the droit administratif of France is year by year becoming more judicialized".' �





Cui bono?


There remains the question: Is it well?  Such tendencies as have been diagnosed above must be viewed with suspicion unless it can be shown that they contribute to efficiency of administration, and, further, that increased efficiency is fraught with advantage to the citizens of the State.  Do contemporary tendencies in England react to this elementary test?  Does the individual citizen stand to gain or lose by the increased activity and enhanced power of the Executive Government?  An attempt to answer these questions with any approach to thoroughness would carry us into the domain of political philosophy, even if it did not involve us in the current controversies of party politics.  In either case detailed discussion would be repugnant to the purpose of the present work.  Summarily, however, it may be said that this is evidently a matter in which the interests of the many may well [begin page 335] conflict with the convenience and even with the legitimate interests of the relatively few.  An extension of bureaucratic authority is almost certain to bring the officials of the State into conflict with individuals who resent the intrusion of the Government and its myrmidons into affairs which the individuals reasonably regard as exclusively their own.  Yet regard for the interests of the community at large may justify the intrusion.  Familiar illustrations of such intrusion is found in the violation of the amenities of a country estate by the making of a railway or the construction of sewage works.  But the real point at issue is not the expediency or inexpediency of such intrusion, but the propriety of delegating the authority to intrude to any body less representative of the whole community than Parliament itself.  Yet the two questions are more closely interconnected than at first sight may appear.  Delegation of authority-quasi-legislative and quasi-judicial-to officials is the almost inevitable concomitant of a rapid extension of the functions of Government.  Only by some measure of delegation can the Legislature and the judiciary respectively keep abreast of their work.





Those who regard the multiplication of State activities as in itself mischievous will find no difficulty in answering the question proposed in the preceding paragraph without hesitation or ambiguity.  They at least are logically entitled to deplore the tendency to erase the boundary lines which delimit the several spheres of the Legislature, the Executive, and the judiciary.  To them administrative law is as much anathema as delegated legislation.  They can hardly fail, therefore, to be startled by the contention of a highly competent critic that the country which has led the world in both these directions offers securities to the private citizen at once more accessible and more effective than those which are enjoyed under the English 'rule of law'.





'The development of French administrative law in the last century has been very much more in favour of the subject than of the administration.  The remedies of the subject [begin page 336] against the State in France are easier, speedier, and infinitely cheaper than they are in England today.  It has become a maxim of Constitutionalists, and a bulwark of French democracy, that the Conseil d'Etat is the great buffer between the public and the bureaucrat.'�





Can this contention be sustained?  If it can, it is evident that some of the lessons which a whole generation of Englishmen have learnt from Mr. Dicey will have to be modified if not discarded, But this is obviously a question which a foreigner should be slow to express a dogmatic opinion.  It is at least as difficult for an Englishman to speak positively about the practical working of French institutions as it is for most Frenchmen really to appreciate the genius of the English Constitution.�  Perhaps reconciliation between opposite views is to be found in the words of the quotation which I have italicized.  It is notoriously difficult for an English citizen to enforce rights against the State, or, as we should say, the Crown, while it is exceptionally easy for him to obtain redress for injuries against the agents of the Crown.  Moreover it must be remembered that Mr. Allen wrote under a sense of irritation (wholly natural and pardonable in a lawyer) induced by war-time circumstances and by the efforts of the Executive and the Courts to decide, on reasonably equitable rather than strictly legal terms, the disputes between the Crown and the subject to which those circumstances inevitably led.





The only conclusion to which a foreign commentator from either side of the Channel, or of the Atlantic, can safely come - and it is a lamentably lame one - may expressed in the adage chacun ą son goīt. The sense of an Englishman would be as much outraged by inability to proceed against an official in an ordinary Court, under the ordinary law, as would be that of a Frenchman who found himself suddenly deprived of recourse to those accessible administrative tribunals to which he has long been accustomed, and in whose judgements he has learnt to confide.
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