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PREFACE

There are numerous powerful and beautiful statements of
legal philosophy by outstanding jurists which are in effect
“lost” in the opinions and other legal writings. These gems
of wisdom and literary style are rarely ever discovered by
the lay public, and members of the legal profession only
occasionally chance upon one of them in the course of their
reading. Much of value is lost by reason of the fact that there
has been no reference work containing a collection of these
legal quotations, because they are not only valuable literary
contributions, but they are also sources of the law. Beneath
specific rules of law lie the general principles, and under-
neath the general principles is found the legal philosophy
which is the ultimate source of law. As Justice Cardozo said
in The Growth of the Law:

“It is these generalities and abstractions that give
direction to legal thinking, that sway the minds of
judges, that determine, when the balance wavers, the
outcome of the doubtful lawsuit. Implicit in every deci-
sion where the question is, so to speak, at large, is a
philosophy of the origin and aim of law, a philosophy
which, however veiled, is in truth the final arbiter. It
accepts one set of arguments, modifies another, rejects
a third, standing ever in reserve as a court of ultimate
appeal. Often the philosophy is ill coordinated and frag-
mentary. Its empire is not always suspected even by its



subjects. Neither lawyer nor judge, pressing forward
along one line or retreating along another, is conscious
at all times that it is philosophy which is impelling him
to the front or driving him to the rear. None the less,
the goad is there.”

The primary purpose, then, of this work is to provide a con-
venient source book for use in writing briefs and other legal
papers. In addition it is hoped that it will be helpful to
lawyers and others in preparation of speeches and informal
talks, and also it contains very interesting materials for just
browsing.
PauL C. Cook

Fort Worth, Texas



INTRODUCTION

Since 1886 approximately 4,200 volumes have been pub-
lished reporting the legal opinions of the state appellate
courts and the Federal courts. Each of these 4,200 volumes
contains about 1,000 pages. This makes an incredible total of
over 4,000,000 pages of reported cases handed down during
the past 75 years, and these legal opinions deal with a myriad
of problems which have arisen in the relationship of man to
man and in man’s relationship to his government. These
pages record more than simply a recital of the facts and the
announcement of a decision for one party or the other, and
they are not merely partisan arguments setting forth one side
of the issues in dispute. The legal opinions are debates of the
conflicting considerations of fairness, practicability, morality,
public policy, business or social ends, and philosophy which
must be weighed in arriving at a just result.

The problem of the thousands of judges who wrote these
opinions is especially hard because they are concerned not
merely with disposition of the controversy at hand, but in
making their decisions they are formulating rules of conduct
to govern men in the future. Many great minds have spent
millions of laborious, soul-searching hours in deciding these
cases and in writing their opinions. Among these jurists have
been some of the most outstanding intellects produced by
our country—men of great intelligence, vast learning, broad
vision, high moral standards, and keen insight into human
nature and philosophy. In these legal opinions they have set
forth many passages of great literary merit and valuable
philosophical content. No more forceful writing can be found
anywhere in literature, for instance, than in the quotations
from the opinions of Justice Oliver Wendcll Holmes.



Lawyers are constantly searching through these 4,200 vol-
umes of legal opinions in their study and briefing of points of
law, but laymen never have occasion to read them. Here is
a book which attempts to pan out the many nuggets hidden
in the opinions and present them in a convenient reference
book so that they will be readily available to laymen and
lawyers alike. These thoughts make wonderful reading on
hundreds of vital subjects, and both literature and the law
will be richer as a result of these “new discoveries.”

The fruit of Paul Cook’s skillful and scholarly ranging and
digging into the writings and opinions of our greatest jurists
is an understanding of the nature and purpose of law and the
judicial process, truly “A Treasury of Legal Quotations.”

JoE Ewing EsTES
Chief Judge, U.S. District Court
Northern District of Texas
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ANONYMOUS BLACK
ANONYMOUS

‘Qui tam’ for an assault; the defendant’s character as a
malicious, quarrelsome man was rejected. Per Curiam: The
general character is not in issue. The business of the court is
to try the case, and not the man; and a very bad man may
have a very righteous cause.

Thompson v. Church, 1 Root 312 (1791). Quoted in 1
Wigmore on Evidence, p. 287.

AUSTIN, JOHN

I cannot understand how any person who has considered
the subject can suppose that society could possibly have gone
on if judges had not legislated, or that there is any danger
whatever in allowing them that power which they have in
fact exercised, to make up for the negligence or the incapac-
ity of the avowed legislator. That part of the law of every
country which was made by judges has been far better made
than that part which consists of statutes enacted by the
legislature.

1 Austin’s Jurisprudence, p. 224.

BLACK, HUGO L.

The fact that a false statement may be obviously false to
those who are trained and experienced does not change its
character, nor take away its power to deceive others less ex-
perienced. There is no duty resting upon a citizen to suspect
the honesty of those with whom he transacts business. Laws
are made to protect the trusting as well as the suspicious. The
best element of business has long since decided that honesty
should govern competitive enterprises, and that the rule of
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BLACK BLACK

caveat emptor should not be relied upon to reward fraud
and deception.

Opinion in Federal Trade Commission v. Standard Edu-
cation Society, 302 U.S. 112, 116 (1937).

The constitutionality of an exercise of the taxing power of
Congress is not to be determined by such shadowy and intri-
cate distinctions of common law property concepts and an-
cient fictions.

Opinion in United States v. Jacobs, 308 U.S. 363, 369
(1939).

Judicial control of national commerce—unlike legislative
regulations—must from inherent limitations of the judicial
process treat the subject by the hit-and-miss method of de-
ciding single local controversies upon evidence and informa-
tion limited by the narrow rules of litigation. Spasmodic and
unrelated instances of litigation cannot afford an adequate
basis for the creation of integrated national rules which alone
can afford that full protection for interstate commerce in-
tended by the Constitution.

Dissenting opinion in McCarroll v. Dixie Greyhound
Lines, Inc., 309 U.S. 176, 188 (1940).

Constitutional interpretation should involve more than
dialectics. The great principles of liberty written in the Bill
of Rights cannot safely be treated as imprisoned in walls of
formal logic built upon vague abstractions found in the
United States Reports.

Dissenting opinion in Feldman v. United States, 322 U.S.
487, 499 (1944).

12



BRANDEIS BRANDEIS

BRANDEIS, LOUIS D.

(Speaking of the nature of Workmen’s Compensation Acts)
In the effort to remove abuses, a study had been made of
facts; and of the world’s experience in dealing with industrial
accidents. That study uncovered as fiction many an assump-
tion upon which American judges and lawyers had rested
comfortably. The conviction became widespread, that our
individualistic conception of rights and liability no longer
furnished an adequate basis for dealing with accidents in
industry. It was seen that no system of indemnity dependent
upon fault on the employers’ part could meet the situation;
even if the law were perfected and its administration made
exemplary. For in probably a majority of cases of injury
there was no assignable fault; and in many more it must be
impossible of proof. It was urged: Attention should be di-
rected, not to the employer’s fault, but to the employee’s
misfortune. Compensation should be general, not sporadic;
certain, not conjectural; speedy, not delayed; definite as to
amount and time of payment; and so distributed over long
periods as to insure actual protection against lost or lessened
earning capacity. To a system making such provision, and
not to wasteful litigation, dependent for success upon the
coincidence of fault and the ability to prove it, society, as
well as the individual employee and his dependents, must
look for adequate protection. Society needs such a protection
as much as the individual; because ultimately society must
bear the burden, financial and otherwise, of the heavy losses
which accidents entail. And since accidents are a natural,
and in part an inevitable, concomitant of industry as now
practiced, society, which is served thereby, should in some
way provide the protection. To attain this end, cooperative

13
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methods must be pursued; some form of insurance—that is,
some form of taxation.

Dissenting opinion in New York Central Railroad Co. v.
Winfield, 244 U.S. 147, 164 (1917).

The unwritten law possesses capacity for growth; and has
often satisfied new demands for justice by invoking analogies
or by expanding a rule or principle. This process has been in
the main wisely applied and should not be discontinued.
Where the problem is relatively simple, as it is apt to be
when private interests only are involved, it generally proves
adequate. But with the increasing complexity of society, the
public interest tends to become omnipresent; and the prob-
lems presented by new demands for justice cease to be
simple. Then the creation or recognition by courts of a new
private right may work serious injury to the general public,
unless the boundaries of the right are definitely established
and wisely guarded. In order to reconcile the new private
right with the public interest, it may be necessary to pre-
scribe limitations and rules for its enjoyment; and also to
provide administrative machinery for enforcing the rules. It
is largely for this reason that, in the effort to meet the many
new demands for justice incident to a rapidly changing civi-
lization, resort to legislation has latterly been had with in-
creasing frequency.

Dissenting opinion in International News Service v. The
Associated Press, 248 U.S. 215, 262 (1918).

Constitutional rights should not be frittered away by argu-
ments so technical and unsubstantial. “The Constitution
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deals with substance, not shadows. Its inhibition was levelled
at the thing, not the name.”

Dissenting opinion in Milwaukee Social Democratic
Publishing Co. v. Burleson, 255 U.S. 407, 431 (1921).

At the foundation of our civil liberty lies the principle
which denies to government officials an exceptional position
before the law and which subjects them to the same rules of
conduct that are commands to the citizen. And in the devel-
opment of our liberty insistence upon procedural regularity
has been a large factor. Respect for law will not be ad-
vanced by resort, in its enforcement, to means which shock
the common man’s sense of decency and fair play.

Dissenting opinion in Burdeau v. McDowell, 256 U.S.
465, 477 (1921).

Whether a law enacted in the exercise of the police power
is justly subject to the charge of being unreasonable or arbi-
trary, can ordinarily be determined only by a consideration
of the contemporary conditions, social, industrial and politi-
cal, of the community to be affected thereby. Resort to such
facts is necessary, among other things, in order to appreci-
ate the evils sought to be remedied and the possible effects
of the remedy proposed. Nearly all legislation involves a
weighing of public needs as against private desires; and
likewise a weighing of relative social values. Since govern-
ment is not an exact science, prevailing public opinion con-
cerning the evils and the remedy is among the important
facts deserving consideration; particularly, when the public
conviction is both deep-seated and widespread and has been
reached after deliberation. What, at any particular time, is
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the paramount public need is, necessarily, largely a matter
of judgment.

Dissenting opinion in Truax v. Corrigan, 257 U.S. 312,
356 (1921).

Stare decisis is ordinarily a wise rule of action. But it is
not a universal, inexorable command.

Dissenting opinion in State of Washington v. W. C.
Dawson & Company, 264 U.S. 219, 238 (1924).

It is a peculiar virtue of our system of law that the process
of inclusion and exclusion, so often employed in develop-
ing a rule, is not allowed to end with its enunciation and that
an expression in an opinion yields later to the impact of facts
unforeseen.

Dissenting opinion in Jaybird Mining Company v. Weir,
271 U.S. 609, 619 (1926).

It is usually more important that a rule of law be settled,
than that it be settled right. Even where the error in declar-
ing the rule is a matter of serious concern, it is ordinarily
better to seek correction by legislation. Often this is true
although the question is a constitutional one. The human
experience embodied in the doctrine of stare decisis teaches
us, also, that often it is better to follow a precedent, although
it does not involve the declaration of a rule. This is usually
true so far as concerns a particular statute whether the error
was made in construing it or in passing upon its validity.
But the doctrine of stare decisis does not command that we
err again when we have occasion to pass upon a different

16



BRANDEIS BRANDEIS

statute. In the search for truth through the slow process of
inclusion and exclusion, involving trial and error, it behooves
us to reject, as guides, the decisions upon such questions
which prove to have been mistaken.

Dissenting opinion in Di Santo v. Pennsylvania, 273 U.S.
34, 42 (1927).

In the case at bar, also, the logic of words should yield
to the logic of realities.

Ibid., p. 43.

Those who won our independence believed that the final
end of the State was to make men free to develop their facul-
ties; and that in its government the deliberative forces should
prevail over the arbitrary. They valued liberty both as an
end and as a means. They believed liberty to be the secret of
happiness and courage to be the secret of liberty. They
believed that freedom to think as you will and to speak as
you think are means indispensable to the discovery and
spread of political truth; that without free speech and assem-
bly discussion would be futile; that with them, discussion
affords ordinarily adequate protection against the dissemina-
tion of noxious doctrine; that the greatest menace to freedom
is an inert people; that public discussion is a political duty;
and that this should be a fundamental principle of the
American government. They recognized the risks to which
all human institutions are subject. But they knew that order
cannot be secured merely through fear of punishment for its
infraction; that it is hazardous to discourage thought, hope
and imagination; that fear breeds repression; that repression
breeds hate; that hate menaces stable government; that the

17



BRANDEIS BRANDEIS

path of safety lies in the opportunity to discuss freely sup-
posed grievances and proposed remedies; and that the fitting
remedy for evil counsels is good ones. Believing in the power
of reason as applied through public discussion, they es-
chewed silence coerced by law—the argument of force in its
worst form. Recognizing the occasional tyrannies of govern-
ing majorities, they amended the Constitution so that free
speech and assembly should be guarantecd.

Concurring opinion in Whitney v. California, 274 U.S.
357, 375 (1927).

The protection guaranteed by the Amendments is much
broader in scope. The makers of our Constitution undertook
to secure conditions favorable to the pursuit of happiness.
They recognized the significance of man’s spiritual nature,
of his feelings and of his intellect. They knew that only a
part of the pain, pleasure and satisfactions of life are to be
found in material things. They sought to protect Americans
in their beliefs, their thoughts, their emotions and their sen-
sations. They conferred, as against the Government, the right
to be let alone—the most comprehensive of rights and the
right most valued by civilized men. To protect that right,
every unjustifiable intrusion by the Government upon the
privacy of the individual, whatever the means employed,
must be deemed a violation of the Fourth Amendment. And
the use, as evidence in a criminal proceeding, of facts ascer-
tained by such intrusion must be deemed a violation of the

Fifth.

Dissenting opinion in Olmstead v. United States, 277
U.S. 438, 478 (1928).
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And it is also immaterial that the intrusion was in aid of
law enforcement. Experience should teach us to be most on
our guard to protect liberty when the Government’s purposes
are beneficent. Men born to freedom are naturally alert to
repel invasion of their liberty by evil-minded rulers. The
greatest dangers to liberty lurk in insidious encroachment by
men of zeal, well-meaning but without understanding.

Ibid., p. 479.

The economic and social sciences are largely uncharted
seas. We have been none too successful in the modest es-
says in economic control already entered upon. The new
proposal involves a vast extension of the area of control.
Merely to acquire the knowledge essential as a basis for the
exercise of this multitude of judgments would be a formi-
dable task; and each of the thousands of these judgments
would call for some measure of prophecy. Even more serious
are the obstacles to success inherent in the demands which
execution of the project would make upon human intelli-
gence and upon the character of men. Man is weak and his
judgment is at best fallible. Yet the advances in the exact
sciences and the achievements in invention remind us that
the seemingly impossible sometimes happens. There are
many men now living who were in the habit of using the age-
old expression: “It is as impossible as flying.” The discoveries
in physical science, the triumphs in invention, attest the
value of the process of trial and error. In large measure,
these advances have been due to experimentation. In those
fields experimentation has, for two centuries, been not only
free but encouraged. Some people assert that our present
plight is due, in part, to the limitations set by courts upon
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experimentation in the fields of social and economic science;
and to the discouragement to which proposals for better-
ment there have been subjected otherwise. There must be
power in the States and the Nation to remould, through
experimentation, our economic practices and institutions to
meet changing social and economic needs. I cannot believe
that the framers of the Fourteenth Amendment, or the States
which ratified it, intended to deprive us of the power to
correct the evils of technological unemployment and excess
productive capacity which have attended progress in the
useful arts. To stay experimentation in things social and eco-
nomic is a grave responsibility. Denial of the right to experi-
ment may be fraught with serious consequences to the
Nation. It is one of the happy incidents of the federal sys-
tem that a single courageous State may, if its citizens
choose, serve as a laboratory; and try novel social and eco-
nomic experiments without risk to the rest of the country.
This Court has the power to prevent an experiment. We
may strike down the statute which embodies it on the
ground that, in our opinion, the measure is arbitrary, capri-
cious or unreasonable. We have power to do this, because
the due process clause has been held by the Court applicable
to matters of substantive law as well as to matters of pro-
cedure. But in the exercise of this high power, we must be
ever on our guard, lest we erect our prejudices into legal
principles. If we would guide by the light of reason, we must
let our minds be bold.

Dissenting opinion in New State Ice Co. v. Liebmann,
285 U.S. 262, 310 (1932).

Stare decisis is not, like the rule of res judicata, a univer-
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sal, inexorable command. “The rule of stare decisis, though
one tending to consistency and uniformity of decision, is
not inflexible. Whether it shall be followed or departed from
is a question entirely within the discretion of the court,
which is again called upon to consider a question once de-
cided.” Hertz v. Woodman, 218 U.S. 205, 212. Stare decisis
is usually the wise policy, because in most matters it is more
important that the applicable rule of law be settled than that
it be settled right. . . . This is commonly true even where
the error is a matter of serious concern, provided correction
can be had by legislation. But in cases involving the Federal
Constitution, where correction through legislative action is
practically impossible, this Court has often overruled its
earlier decisions. The Court bows to the lessons of experience
and the force of better reasoning, recognizing that the proc-
ess of trial and error, so fruitful in the physical sciences, is
appropriate also in the judicial function.

Dissenting opinion in Burnet v. Coronado Oil & Gas
Co., 285 U.S. 393, 405 (1932).

Strong, responsible unions are essential to industrial fair
play. Without them the labor bargain is wholly one-sided.
The parties to the labor contract must be nearly equal in
strength if justice is to be worked out, and this means that
the workers must be organized and that their organizations
must be recognized by employers as a condition precedent
to industrial peace.

The Curse of Bigness; Miscellaneous Papers of Louis
D. Brandeis, p. 43.

Labor cannot on any terms surrender the right to strike.
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In last resort, it is its sole effective means of protest. The
old common law, which assures the employer the right to
discharge and the employee the right to quit work, for any
reason or for no reason in either case, is a necessary guar-
anty of industrial liberty.

Ibid., p. 43.

This development of the law was inevitable. The intense
intellectual and emotional life, and the heightening of sensa-
tions which came with the advance of civilization, made it
clear to men that only a part of the pain, pleasure, and profit
of life lay in physical things. Thoughts, emotions, and sen-
sations demanded legal recognition, and the beautiful capac-
ity for growth which characterizes the common law enabled
the judges to afford the requisite protection, without the
interposition of the legislature.

Ibid., p. 291.

. . . The question whether our law will recognize and pro-
tect the right to privacy in this and in other respects must
soon come before our courts for consideration. Of the desira-
bility—indeed of the necessity—of some such protection,
there can, it is believed, be no doubt. The press is overstep-
ping in every direction the obvious bounds of propriety and
of decency. Gossip is no longer the resource of the idle and
of the vicious, but has become a trade, which is pursued
with industry as well as effrontery. To satisfy a prurient
taste the details of sexual relations are spread broadcast in
the columns of the daily papers. To occupy the indolent,
column upon column is filled with idle gossip, which can
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only be procured by intrusion upon the domestic circle. The
intensity and complexity of life, attendant upon advancing
civilization, have rendered necessary some retreat from the
world, and man, under the refining influence of culture, has
become more sensitive to publicity, so that solitude and pri-
vacy have become more essential to the individual; but
modern enterprise and invention have, through invasions
upon his privacy, subjected him to mental pain and distress,
far greater than could be inflicted by mere bodily injury. Nor
is the harm wrought by such invasions confined to the suf-
fering of those who may be made the subjects of journalistic
or other enterprise. In this, as in other branches of commerce,
the sapply creates the demand. Each crop of unseemly gos-
sip, thus harvested, becomes the seed of more, and, in direct
proportion to its circulation, results in a lowering of social
standards and of morality. Even gossip apparently harmless,
when widely and persistently circulated, is potent for evil.
It both belittles and perverts. It belittles by inverting the
relative importance of things, thus dwarfing the thoughts
and aspirations of a people. When personal gossip attains
the dignity of print, and crowds the space available for mat-
ters of real interest to the community, what wonder that the
ignorant and thoughtless mistake its relative importance.
Easy of comprehension, appealing to that weak side of hu-
man nature which is never wholly cast down by the misfor-
tunes and frailties of our neighbors, no one can be surprised
that it usurps the place of interest in brains capable of other
things. Triviality destroys at once robustness of thought and
delicacy of feeling. No enthusiasm can flourish, no generous
impulse can survive under its blighting influence.

Ibid., p. 292.
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BRANDEIS CARDOZO

We must therefore conclude that the rights, so protected,
whatever their exact nature, are not rights arising from con-
tract or from special trust, but are rights as against the world;
and, as above stated, the principle which has been applied
to protect these rights is in reality not the principle of pri-
vate property, unless that word be used in an extended and
unusual sense. The principle which protects personal writ-
ings and any other productions of the intellect or of the emo-
tions, is the right to privacy, and the law has no new
principle to formulate when it extends this protection to the
personal appearance, sayings, acts, and to personal relations,
domestic or otherwise.

Ibid., p. 308.

BROWN, HENRY B.

... In view of the fact that from the day Magna Charta
was signed to the present moment, amendments to the struc-
ture of the law have been made with increasing frequency,
it is impossible to suppose that they will not continue, and
the law be forced to adapt itself to new conditions of society,
and, particularly, to the new relations between employers
and employes, as they arise.

Opinion in Holden v. Hardy, 169 U.S. 366, 387 (1898).

CARDOZO, BENJAMIN N.

Consequences cannot alter statutes, but may help to fix
their meaning.

Opinion in In re Rouss, 116 N.E. 782, 785 (1917).
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The agreement of employment is signed by both parties.
It has a wealth of recitals. The defendant insists, however,
that it lacks the elements of a contract. She says that the
plaintiff does not bind himself to anything. It is true that he
does not promise in so many words that he will use reason-
able efforts to place the defendant’s indorsements and mar-
ket her designs. We think, however, that such a promise is
fairly to be implied. The law has outgrown its primitive
stage of formalism when the precise word was the sovereign
talisman, and every slip was fatal. It takes a broader view
today. A promise may be lacking, and yet the whole writ-
ing may be “instinct with an obligation,” imperfectly ex-
pressed. . . . If that is so, there is a contract.

Opinion in Wood v. Lucy, Lady Duff-Gordon, 118 N.E.
214 (1917).

Sometimes the resulting disability has been characterized
as an estoppel, sometimes as a waiver. . . . We need not go
into the question of the accuracy of the description. . . . The
truth is that we are facing a principle more nearly ultimate
than either waiver or estoppel, one with roots in the yet
larger principle that no one shall be permitted to found any
claim upon his own inequity or take advantage of his own
wrong. . . . The statute of frauds was not intended to offer
an asylum of escape from that fundamental principle of
justice.

Concurring opinion in Imperator Realty Co., Inc. v.
Tull, 127 N.E. 263, 266 (1920).

Joint adventurers, like copartners, owe to one another,
while the enterprise continues, the duty of the finest loyalty.
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Many forms of conduct permissible in a workaday world for
those acting at arm’s length, are forbidden to those bound
by fiduciary ties. A trustee is held to something stricter than
the morals of the market place. Not honesty alone, but the
punctilio of an honor the most sensitive, is then the standard
of behavior. As to this there has developed a tradition that is
unbending and inveterate. Uncompromising rigidity has
been the attitude of courts of equity when petitioned to
undermine the rule of undivided loyalty by the “disinte-
grating erosion” of particular exceptions. . . . Only thus has
the level of conduct for fiduciaries been kept at a level
higher than that trodden by the crowd. It will not con-
sciously be lowered by any judgment of this court.

Opinion in Meinhard v. Salmon, 164 N.E. 545, 546
(1928).

The letters between plaintiff and defendant were from
one merchant to another. They are to be read as business
men would read them, and only as a last resort are to be
thrown out altogether as meaningless futilities. . . . Read
the privilege of change with inflexible adherence to its form,
and one turns it into nonsense. If the change of price, to be
valid, must be declared while revision is still pending, no
change may be permitted after the revision is accomplished,
which is the very time of all when a change will be essen-
tial. To read the reservation thus is to rob it of its efficacy as
an implement to be used in furtherance of a business pur-
pose. In the transactions of business life, sanity of end and
aim is at least a presumption, albeit subject to be rebutted.
The defendant like the plaintiff supposed that in signing
these documents it was doing something understood to be
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significant and serious. It not only accepted the plaintiff’s
order, but it asked the plaintiff to confirm the terms of the
acceptance, and followed this with a cable of the order to its
manufacturer abroad. Was it all sound and fury, signifying
nothing? If literalness is sheer absurdity, we are to seek
some other meaning whereby reason will be instilled and
absurdity avoided.

Opinion in Outlet Embroidery Co., Inc. v. Derwent
Mills, Limited, 172 N.E. 462, 463 (1930).

A system of procedure is perverted from its proper func-
tion when it multiplies impediments to justice without the
warrant of clear necessity. By the judgment about to be ren-
dered, the respondent, caught in a mesh of procedural com-
plexities, is told that there was only one way out of them,
and this a way he failed to follow. Because of that omis-
sion he is to be left ensnared in the web, the processes of
the law, so it is said, being impotent to set him free. I think
the paths to justice are not so few and narrow.

Dissenting opinion in Reed v. Allen, 286 U.S. 191, 209
(1932).

It is for ordinary minds, and not for psychoanalysts, that
our rules of evidence are framed. They have their source
very often in considerations of administrative convenience,
of practical expediency, and not in rules of logic. When the
risk of confusion is so great as to upset the balance of advan-
tage, the evidence goes out.

Opinion in Shepard v. United States, 290 U.S. 96, 104
(1933).
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Words after all are symbols, and the significance of the
symbols varies with the knowledge and experience of the
mind receiving them.

Opinion in Cooper v. Dasher, 290 U.S. 106, 109 (1933).

The law of taxation is more concerned with the substance
of economic opportunity than with classifying legal con-
cepts, and tagging them with names and labels.

Dissenting opinion in Freuler v. Helvering, 291 U.S.
35, 49 (1934).

A fertile source of perversion in constitutional theory is
the tyranny of labels. Out of the vague precepts of the Four-
teenth Amendment a court frames a rule which is general
in form, though it has been wrought under the pressure of
particular situations. Forthwith another situation is placed
under the rule because it is fitted to the words, though re-
lated faintly, if at all, to the reasons that brought the rule
into existence.

Opinion in Snyder v. Massachusetts, 291 U.S. 97, 114
(1934).

The law, as we have seen, is sedulous in maintaining for
a defendant charged with crime whatever forms of proce-
dure are of the essence of an opportunity to defend. Privi-
leges so fundamental as to be inherent in every concept of
a fair trial that could be acceptable to the thought of rea-
sonable men will be kept inviolate and inviolable, however
crushing may be the pressure of incriminating proof. But
justice, though due to the accused, is due to the accuser also.
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The concept of fairmess must not be strained till it is nar-
rowed to a filament. We are to keep the balance true.

Ibid., p. 122.

Under these decisions, the separation of powers between
the Executive and Congress is not a doctrinaire concept to
be made use of with pedantic rigor. There must be sensible
approximation, there must be elasticity of adjustment, in
response to the practical necessities of government, which
cannot foresee today the developments of tomorrow in their
nearly infinite variety. The Interstate Commerce Commis-
sion, probing the economic situation of the railroads of the
country, consolidating them into systems, shaping in num-
berless ways their capacities and duties, and even making or
unmaking the prosperity of great communities . . . is a con-
spicuous illustration.

Dissenting opinion in Panama Refining Co. v. Ryan, 293
U.S. 388, 440 (1935).

The argument is pressed upon us, however, that the end
to be served by the Milk Control Act is something more than
the economic welfare of the farmers or of any other class or
classes. The end to be served is the maintenance of a regular
and adequate supply of pure and wholesome milk, the sup-
ply being put in jeopardy when the farmers of the state are
unable to earn a living income. . . . Price security, we are
told, is only a special form of sanitary security; the economic
motive is secondary and subordinate; the state intervenes to
make its inhabitants healthy, and not to make them rich. On
that assumption we are asked to say that intervention will
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be upheld as a valid exercise by the state of its internal
police power, though there is an incidental obstruction to
commerce between one state and another. This would be to
eat up the rule under the guise of an exception. Economic
welfare is always related to health, for there can be no health
if men are starving. Let such an exception be admitted, and
all that a state will have to do in times of stress and strain
is to say that its farmers and merchants and workmen must
be protected against competition from without, lest they go
upon the poor relief list or perish altogether. To give en-
trance to that excuse would be to invite a speedy end of our
national solidarity. The Constitution was framed under the
dominion of a political philosophy less parochial in range. It
was framed upon the theory that the peoples of the several
states must sink or swim together, and that in the long run
prosperity and salvation are in union and not division.

Opinion in Baldwin v. G. A. F. Seelig, Inc., 294 U.S. 511,
522 (1935).

Mining and agriculture and manufacture are not interstate
commerce considered by themselves, yet their relation to
that commerce may be such that for the protection of the
one there is need to regulate the other. . . . Sometimes it is
said that the relation must be “direct” to bring that power
into play. In many circumstances such a description will be
sufficiently precise to meet the needs of the occasion. But a
great principle of constitutional law is not susceptible of
comprehensive statement in an adjective. The underlying
thought is merely this, that “the law is not indifferent to
considerations of degree.” . . . It cannot be indifferent to
them without an expansion of the commerce clause that
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would absorb or imperil the reserved powers of the states.
At times, as in the case cited, the waves of causation will
have radiated so far that their undulatory motion, if discern-
ible at all, will be too faint or obscure, too broken by cross-
currents, to be heeded by the law. In such circumstances the
holding is not directed at prices or wages considered in the
abstract, but at prices or wages in particular conditions. The
relation may be tenuous or the opposite according to the
facts. Always the setting of the facts is to be viewed if one
would know the closeness of the tie.

Separate opinion in Carter v. Carter Coal Co., 298 U.S.
938, 327 (1936).

Weasel words will not avail to defeat the triumph of in-
tention when once the words are read in the setting of the
whole transaction.

Opinion in Holyoke Water Power Co. v. American
Writing Paper Co., 300 U.S. 324, 336 (1937).

Right-minded men, as we learn from those opinions, could
reasonably, even if mistakenly, believe that a second trial
was lawful in prosecutions subject to the Fifth Amendment,
if it was all in the same case. Even more plainly, right-
minded men could reasonably believe that in espousing that
conclusion they were not favoring a practice repugnant to
the conscience of mankind. Is double jeopardy in such cir-
cumstances, if double jeopardy it must be called, a denial of
due process forbidden to the states? The tyranny of labels

. . must not lead us to leap to a conclusion that a word
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which in one set of facts may stand for oppression or enor-
mity is of like effect in every other.

Opinion in Palko v. Connecticut, 302 U.S. 319, 323
(1937).

The line of division may seem to be wavering and broken
if there is a hasty catalogue of the cases on the one side and
the other. Reflection and analysis will induce a different
view. There emerges the perception of a rationalizing prin-
ciple which gives to discrete instances a proper order and co-
herence. The right to trial by jury and the immunity from
prosecution except as the result of an indictment may have
value and importance. Even so, they are not of the very es-
sence of a scheme of ordered liberty. To abolish them is not
to violate a “principle of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamental.”
. . . Few would be so narrow or provincial as to maintain
that a fair and enlightened system of justice would be im-
possible without them. What is true of jury trials and indict-
ments is true also, as the cases show, of the immunity from
compulsory self-incrimination. . . . This too might be lost,
and justice still be done. Indeed, today as in the past there
are students of our penal system who look upon the immu-
nity as a mischief rather than a benefit, and who would limit
its scope, or destroy it altogether. No doubt there would re-
main the need to give protection against torture, physical or
mental. . . . Justice, however, would not perish if the ac-
cused were subject to a duty to respond to orderly inquiry.
The exclusion of these immunities and privileges from the
privileges and immunities protected against the action of
the ctates has not been arbitrary or casual. It has been dic-
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tated by a study and appreciation of the meaning, the essen-
tial implications, of liberty itself.

Ibid., p. 325.

We reach a different plane of social and moral values
when we pass to the privileges and immunities that have
been taken over from the earlier articles of the federal bill
of rights and brought within the Fourteenth Amendment by
a process of absorption. These in their origin were effective
against the federal government alone. If the Fourteenth
Amendment has absorbed them, the process of absorption
has had its source in the belief that neither liberty nor jus-
tice would exist if they were sacrificed. . . . This is true, for
illustration, of freedom of thought, and speech. Of that free-
dom one may say that it is the matrix, the indispensable
condition, of nearly every other form of freedom. With rare
aberrations a pervasive recognition of that truth can be
traced in our history, political and legal. So it has come about
that the domain of liberty, withdrawn by the Fourteenth
Amendment from encroachment by the states, has been en-
larged by latter-day judgments to include liberty of the mind
as well as liberty of action. The extension became, indeed, a
logical imperative when once it was recognized, as long ago
it was, that liberty is something more than exemption from
physical restraint, and that even in the field of substantive
rights and duties the legislative judgment, if oppressive and
arbitrary, may be overridden by the courts.

Ibid., p. 326.
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The great generalities of the constitution have a content
and a significance that vary from age to age.

The Nature of the Judicial Process, p. 17.

The common law does not work from pre-established
truths of universal and inflexible validity to conclusions de-
rived from them deductively. Its method is inductive, and it
draws its generalizations from particulars.

Ibid., p. 22.

I own that it is a good deal of a mystery to me how judges,
of all persons in the world, should put their faith in dicta. A
brief experience on the bench was enough to reveal to me
all sorts of cracks and crevices and loopholes in my own
opinions when picked up a few months after delivery, and
reread with due contrition.

Ibid., p. 29.

A constructive trust is nothing but “the formula through
which the conscience of equity finds expression.” Property
is acquired in such circumstances that the holder of the
legal title may not in good conscience retain the beneficial
interest. Equity, to express its disapproval of his conduct,
converts him into a trustee. '

Ibid., p. 42.

In these days, at all events, we look to custom, not so
much for the creation of new rules, but for the tests and
standards that are to determine how established rules shall
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be applied. When custom seeks to do more than this, there
is a growing tendency in the law to leave development to
legislation.

Ibid., p. 60.

Men are saying today that property, like every other so-
cial institution, has a social function to fulfill. Legislation
which destroys the institution is one thing. Legislation which
holds it true to its function is quite another.

Ibid., p. 87.

The utility of an external power restraining the legislative
judgment is not to be measured by counting the occasions of
its exercise. The great ideals of liberty and equality are pre-
served against the assaults of opportunism, the expediency
of the passing hour, the erosion of small encroachments, the
scorn and derision of those who have no patience with gen-
eral principles, by enshrining them in constitutions, and con-
secrating to the task of their protection a body of defenders.
By conscious or subconscious influence, the presence of this
restraining power, aloof in the background, but none the less
always in reserve, tends to stabilize and rationalize the leg-
islative judgment, to infuse it with the flow of principle, to
hold the standard aloft and visible to those who must run
the race and keep the faith.

Ibid., p. 92.

We no longer interpret contracts with meticulous adher-
ence to the letter when in conflict with the spirit. We read
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covenants into them by implication when we find them “in-
stinct with an obligation” imperfectly expressed.

Ibid., p. 100.

Evil stands the case when it is to be said of a judicial de-
cree as the saying goes in the play of the “Two Gentlemen of
Verona’ (Act I, sc. ii):

‘I have no other but a woman’s reason;
I think him so, because I think him so.’

Ibid., p. 107.

... A judge, I think, would err if he were to impose upon
the community as a rule of life his own idiosyncrasies of con-
duct or belief. Let us suppose, for illustration, a judge who
looked upon theatre-going as a sin. Would he be doing right
if, in a field where the rule of law was still unsettled, he per-
mitted this conviction, though known to be in conflict with
the dominant standard of right conduct, to govern his de-
cision? My own notion is that he would be under a duty to
conform to the accepted standards of the community, the
mores of the times. This does not mean, however, that a
judge is powerless to raise the level of prevailing conduct. In
one field or another of activity, practices in opposition to the
sentiments and standards of the age may grow up and
threaten to intrench themselves if not dislodged. Despite
their temporary hold, they do not stand comparison with
accepted norms of morals. Indolence or passivity has toler-
ated what the considerate judgment of the community con-
demns. In such cases, one of the highest functions of the
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judge is to establish the true relation between conduct and
profession. There are even times, to speak somewhat para-
doxically, when nothing less than a subjective measure will
satisfy objective standards.

1bid., p. 108.

My analysis of the judicial process comes then to this, and
little more: logic, and history, and custom, and utility, and
the accepted standards of right conduct, are the forces which
singly or in combination shape the progress of the law.
Which of these forces shall dominate in any case, must de-
pend largely upon the comparative importance or value of
the social interests that will be thereby promoted or im-
paired. One of the most fundamental social interests is that
law shall be uniform and impartial. There must be nothing
in its action that savors of prejudice or favor or even arbi-
trary whim or fitfulness. Therefore in the main there shall be
adherence to precedent. There shall be symmetrical devel-
opment, consistently with history or custom when history or
custom has been the motive force, or the chief one, in giving
shape to existing rules, and with logic or philosophy when
the motive power has been theirs. But symmetrical develop-
ment may be bought at too high a price. Uniformity ceases
to be a good when it becomes uniformity of oppression. The
social interest served by symmetry or certainty must then be
balanced against the social interest served by equity and
fairness or other elements of social welfare. These may en-
join upon the judge the duty of drawing the line at another
angle, of staking the path along new courses, of marking a
new point of departure from which others who come after
him will set out upon their journey.

Ibid, p. 112.
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In each system, hardship must at times result from post-
ponement of the rule of action till a time when action is com-
plete. It is one of the consequences of the limitations of the
human intellect and of the denial to legislators and judges of
infinite prevision. But the truth is, as I have said, that even
when there is ignorance of the rule, the cases are few in
which ignorance has determined conduct. Most often the
controversy arises about something that would have hap-
pened anyhow.

Ibid., p. 145.

There should be greater readiness to abandon an unten-
able position when the rule to be discarded may not reason-
ably be supposed to have determined the conduct of the liti-
gants, and particularly when in its origin it was the product
of institutions or conditions which have gained a new signi-
ficance or development with the progress of the years.

Ibid., p. 150.

The law has shaped its judgments upon the fictitious as-
sumption that a surety, who has probably lain awake at
nights for fear that payment may some day be demanded,
has in truth been smarting under the repressed desire to force
an unwelcome payment on a reluctant or capricious creditor.
The extended period has gone by; the surety has made no
move, has not even troubled himself to inquire; yet he is held
to be released on the theory that were it not for the exten-
sion, of which he knew nothing, and by which his conduct
could not have been controlled, he would have come for-
ward voluntarily with a tender of the debt. Such rules are
survivals of the days when commercial dealings were sim-
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pler, when surety companies were unknown, when sureties
were commonly generous friends whose confidence had been
abused, and when the main effort of the courts seems to have
been to find some plausible excuse for letting them out of
their engagements. Already I see some signs of a change of
spirit in decisions of recent dates. I think we may well ask
ourselves whether courts are not under a duty to go farther,
and place this branch of the law upon a basis more consistent

with the realities of business experience and the moralities of
life.

Ibid., p. 153.

The genesis, the growth, the function, and the end of law
—the terms seem general and abstract, too far dissevered
from realities, raised too high above the ground, to interest
the legal wayfarer. But believe me, it is not so. It is these
generalities and abstractions that give direction to legal
thinking, that sway the minds of judges, that determine,
when the balance wavers, the outcome of the doubtful law-
suit. Implicit in every decision where the question is, so to
speak, at large, is a philosophy of the origin and aim of law,
a philosophy which, however veiled, is in truth the final
arbiter. It accepts one set of arguments, modifies another, re-
jects a third, standing ever in reserve as a court of ultimate
appeal. Often the philosophy is ill coordinated and frag-
mentary. Its empire is not always suspected even by its sub-
jects. Neither lawyer nor judge, pressing forward along one
line or retreating along another, is conscious at all times that
it is philosophy which is impelling him to the front or driv-
ing him to the rear. None the less, the goad is there. If we
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cannot escape the Furies, we shall do well to understand
them.

The Growth of the Law, p. 25.

If you ask what degree of assurance must attach to a prin-
ciple or a rule or a standard not yet embodied in a judgment
before the name law may properly be affixed to it, I can only
fall back upon a thought which I shall have occasion to de-
velop farther, the thought that law, like other branches of
social science, must be satisfied to test the validity of its con-
clusions by the logic of probabilities rather than the logic of
certainty. When there is such a degree of probability as to
lead to a reasonable assurance that a given conclusion ought
to be and will be embodied in a judgment, we speak of the
conclusion as law, though the judgment has not yet been
rendered, and though, conceivably, when rendered, it may
disappoint our expectation.

Ibid., p. 33.

Law is something more than a succession of isolated judg-
ments which spend their force as law when they have com-
posed the controversies that led to them. “The general body
of doctrine and tradition” from which the judgments were
derived, and “by which we criticize them” must be ranked
as law also, not merely because it is the chief subject of our
study, but because also the limits which it imposes upon a
judge’s liberty of choice are not purely advisory, but in-
volve in greater or less degree an element of coercive
power. At all events, if this is not law, some other word must
be invented to describe it; and to it we shall then transfer
the major portion of our interest. Judgments themselves have
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importance for the student so far, and so far only, as they
permit a reasonable prediction that like judgments will be
rendered if like situations are repeated.

Ibid., p. 36.

We shall unite in viewing as law that body of principle
and dogma which with a reasonable measure of probability
may be predicted as the basis for judgment in pending or in
future controversies. When the prediction reaches a high
degree of certainty or assurance, we speak of the law as set-
tled, though, no matter how great the apparent settlement,
the possibility of error in the prediction is always present.
When the prediction does not reach so high a standard, we
speak of the law as doubtful or uncertain. Farther down is
the vanishing point where law does not exist, and must be
brought into being, if at all, by an act of free creation.

Ibid., p. 44.

Judges march at times to pitiless conclusions under the
prod of a remorseless logic which is supposed to leave them
no alternative. They deplore the sacrificial rite. They per-
form it, none the less, with averted gaze, convinced as they
plunge the knife that they obey the bidding of their office.
The victim is offered up to the gods of jurisprudence on the
altar of regularity. . . . I suspect that many of these sacrifices
would have been discovered to be needless if a sounder
analysis of the growth of law, a deeper and truer compre-
hension of its methods, had opened the priestly ears to the
call of other voices. We should know, if thus informed, that
magic words and incantations are as fatal to our science as
they are to any other. Methods, when classified and sepa-
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rated, acquire their true bearing and perspective as means to
an end, not as ends in themselves. We seek to find peace of
mind in the word, the formula, the ritual. The hope is an
illusion.

Ibid., p. 66.

In the present state of our knowledge, the estimate of the
comparative value of one social interest and another, when
they come, two or more of them, into collision, will be
shaped for the judge, as it is for the legislator, in accord-
ance with an act of judgment in which many elements co-
operate. It will be shaped by his experience of life; his un-
derstanding of the prevailing canons of justice and morality;
his study of the social sciences; at times, in the end, by his
intuitions, his guesses, even his ignorance or prejudice. The
web is tangled and obscure, shot through with a multitude
of shades and colors, the skeins irregular and broken. Many
hues that seem to be simple, are found, when analyzed, to
be a complex and uncertain blend. Justice itself, which we
are wont to appeal to as a test as well as an ideal, may mean
different things to different minds and at different times.
Attempts to objectify its standards, or even to describe them,
have never wholly succeeded.

Ibid., p. 85.

When the legislature has spoken, and declared one inter-
est superior to another, the judge must subordinate his per-
sonal or subjective estimate of value to the estimate thus
declared. He may not nullify or pervert a statute because
convinced that an erroneous axiology is reflected in its terms.
Even when the legislature has not spoken, he is to regulate
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his estimate of values by objective rather than subjective
standards, by the thought and will of the community rather
than by his own idiosyncrasies of conduct and belief.

Ibid., p. 94.

The friends of constitutional government are prompt to
repel encroachments upon liberty, yet liberty in the literal
sense is desired only by the anarchists, with whom the friends
of constitutional government would scorn to claim accord.

The Paradoxes of Legal Science, p. 6.

We are told at times that change must be the work of
statute, and that the function of the judicial process is one
of conservation merely. But this is historically untrue, and
were it true, would be unfortunate. Violent breaks with the
past must come, indeed, from legislation, but manifold are
the occasions when advance or retrogression is within the
competence of judges as their competence has been deter-
mined by practice and tradition.

Ibid., p. 7.

The truth is that many of us, bred in common law tradi-
tions, view statutes with a distrust which we may deplore,
but not deny. This had led, as you know, to the maxim of
construction that statutes derogating from the common law
are to be strictly construed, a maxim which recalls what has
been said by Sir Frederick Pollock of rules of statutory con-
struction generally: they cannot well be accounted for ex-
cept on the theory that the legislature generally changes the
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law for the worse, and that the business of judges is to keep
the mischief of its interference within the narrowest possible

bounds.
Ibid., p. 9.

If a body of law were in existence adequate for the civili-
zation of today, it could not meet the demands of the civili-
zation of tomorrow. Society is inconstant. So long as it is
inconstant, and to the extent of such inconstancy, there can
be no constancy in law. The kinetic forces are too strong
for us. We may think the law is the same if we refuse to
change the formulas. The identity is verbal only. The formula
has no longer the same correspondence with reality. Trans-
lated into conduct, it means something other than it did.
Law defines a relation not always between fixed points, but
often, indeed oftenest, between points of varying position.
The acts and situations to be regulated have a motion of
their own. There is change whether we will it or not.

Ibid., p. 10.

There is need to import some of this same conception of
relativity into our conception of the development of law. We
render judgment by establishing a relation between moving
objects—moving at different speeds and in different direc-
tions. If we fix the relation between them upon the assump-
tion that they are stationary, the result will often be to ex-
aggerate the distance. True constancy consists in fitting our
statement of the relation to the new position of the objects
and the new interval between them.

Ibid., p. 11.
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From these and kindred illustrations a working rule
emerges. In default of a better name, I may style it the
principle of relativity in the adaptation of the law to conduct.
When changes of manners or business have brought it about
that a rule of law which corresponded to previously existing
norms or standards of behavior, corresponds no longer to the
present norms or standards, but on the contrary departs
from them, then those same forces or tendencies of develop-
ment that brought the law into adaptation to the old norms
and standards are effective, without legislation, but by the
inherent energies of the judicial process, to restore the equi-
librium.

Ibid., p. 14.

Manners and customs (if we may not label them as law
itself) are at least a source of law. The judge, so far as free-
dom of choice is given to him, tends to a result that attaches
legal obligation to the folkways, the norms or standards of
behavior exemplified in the life about him.

Ibid., p. 15.

Our course of advance, therefore is neither a straight line
nor a curve. It is a series of dots and dashes.

Ibid., p. 26.

What has once been settled by a precedent will not be
unsettled over night, for certainty and uniformity are gains
not lightly to be sacrificed. Above all is this true when honest
men have shaped their conduct upon the faith of the pro-
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nouncement. On the other hand, conformity is not to be
turned into a fetich. The disparity between precedent and
ethos may so lengthen with the years that only covin and
chicanery would be disappointed if the separation were
to end.

Ibid., p. 29.

There are certain forms of conduct which at any given
place and epoch are commonly accepted under the combined
influence of reason, practice and tradition, as moral or im-
moral. If we were asked to define the precise quality that
leads them to be so characterized, we might find it trouble-
some to make answer, yet the same difficulty is found in
defining other abstract qualities, even those the most famil-
iar. The forms of conduct thus discriminated are not the
same at all times or in all places. Law accepts as the pattern
of its justice the morality of the community whose conduct
it assumes to regulate. In saying this, we are not to blind
ourselves to the truth that uncertainty is far from banished.
Morality is not merely different in different communities. Its
level is not the same for all the component groups within the
same community. A choice must still be made between one
group standard and another. We have still to face the prob-
lem, at which one of these levels does the social pressure
become strong enough to convert the moral norm into a jural
one? All that we can say is that the line will be higher than
the lowest level of moral principle and practice, and lower
than the highest. The law will not hold the crowd to the
morality of saints and seers. It will follow, or strive to fol-
low, the principle and practice of the men and women of
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the community whom the social mind would rank as intelli-
gent and virtuous.

Ibid., p. 386.

A fruitful parent of injustice is the tyranny of concepts.
They are tyrants rather than servants when treated as real
existences and developed with merciless disregard of conse-
quences to the limit of their logic. For the most part we
should deal with them as provisional hypotheses to be re-
formulated and restrained when they have an outcome in
oppression or injustice.

Ibid., p. 61.

We see then why so much of the discussion of proximate
cause in case and in commentary is mystifying and futile.
There is a striving to give absolute validity to doctrines that
must be conceived and stated in terms of relativity. No
doubt, the tests propounded have value and significance.
The difficulty in applying them, however, has its origin in
the failure to remember that they are in truth, not tests, but
clews. They help to guide the judgment in laying emphasis
upon one cause or another among the many that are se-
ereted in the tangles of the web.

bid., p. 85.

Liberty as a legal concept contains an underlying para-
dox. Liberty in the most literal sense is the negation of law,
for law is restraint, and the absence of restraint is anarchy.
On the other hand, anarchy by destroying restraint would
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leave liberty the exclusive possession of the strong or the
unscrupulous.

Ibid., p. %4.

In delimiting the field of liberty, courts have professed
for the most part to go about their work empirically and
have rather prided themselves on doing so. They have said,
we will not define due process of law. We will leave it to
be “pricked out” by a process of inclusion and exclusion in
individual cases. That was to play safely, and very likely at
the beginning to play wisely. The question is how long we
are to be satisfied with a series of ad hoc conclusions. It is
all very well to go on pricking the lines, but the time must
come when we shall do prudently to look them over, and
see whether they make a pattern or a medley of scraps and
patches. I do not suggest that political or social science has
formulated a conception of liberty so precise and accurate
that, applied as a touchstone by the courts, it will mechani-
cally disclose the truth. I do suggest and believe that em-
pirical solutions will be saner and sounder if in the back-
ground of the empiricism there is the study and the knowl-
edge of what men have thought and written in the anxious
search and groping for a co-ordinating principle.

Ibid., p. 96.

The presumption of validity should be more than a pious
formula, to be sanctimoniously repeated at the opening of
an opinion and forgotten at the end. (speaking of statutes)

Ibid., p. 125.
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The bundle of power and privileges to which we give the
name of ownership is not constant through the ages. The
faggots must be put together and rebound from time to time.

Ibid., p. 129.

Many an appeal to freedom is the masquerade of privi-
lege or inequality seeking to intrench itself behind the
catchword of a principle. There must be give and take at
many points, allowance must be made for the play of the
machine, or in the clash of jarring rivalries the pretending
absolutes will destroy themselves and ordered freedom too.
Only in one field is compromise to be excluded, or kept
within the narrowest limits. There shall be no compromise
of the freedom to think one’s thoughts and speak them, ex-
cept at those extreme borders where thought merges into
action. There is to be no compromise here, for thought
freely communicated, if I may borrow my own words, is the
indispensable condition of intelligent experimentation, the
one test of its validity. There is no freedom without choice,
and there is no choice without knowledge—or none that is
not illusory. Here are goods to be conserved, however great
the seeming sacrifice. We may not squander the thought that
will be the inheritance of the ages.

Mr. Justice Holmes, 44 Harvard Law Review 682, 687
(1931).

The judicial process is one of compromise, a compromise
between paradoxes, between certainty and uncertainty, be-
tween the literalism that is the exaltation of the written word
and the nihilism that is destructive of regularity and order.

Selected Writings of Benjamin Nathan Cardozo, p. 25.
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In condemning or in extolling the ideals of certainty and
order and coherence, it is important to fix their meaning.
Not a little confusion of thought and speech has grown out
of the failure to heed this admonition. There is such a thing
as certainty and order and coherence from the standpoint
of the lawyer, and such a thing as certainty and order and
coherence from the standpoint of the layman. Often we con-
fuse the two. If a choice is necessary between them, we
may find it wise to prefer the kind known to the layman, for
it is his conduct that is to be regulated, it is from him, not
from the lawyer, for the most part, that conformity is due. If
the law as declared in a judgment is made to accord with
established custom or with the plain and unquestioned dic-
tates of morality it will seldom fail that certainty is pro-
moted, not hindered, though lawyers may espy a flaw in the
symmetry of the legal sphere, a break in the elegantia juris
so precious to their hearts. The layman cares little about
elegantia and has never had occasion to make a survey of the
legal sphere. What is important for him is that the law be
made to conform to his reasonable expectations, and this it
will seldom do if its precepts are in glaring opposition to
the mores of the times. Genuine certainty will very often be
better attained, the ideal of the legal order more fully real-
ized, by causing these expectations to prevail, than by devel-
oping the formula of an ancient dictum to the limit of its
logic. Once more it is a question of degree, a matter of more
or less, an adjustment of the weights and a reading of the
scales.

Ibid., p. 28.

Jurisprudence must accept something of this provisional
quality for the deliverances of her judges, or avow her own
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failure to establish a due co-ordination between the precepts
of the law and those of expediency and justice. No doubt the
provisional element will be diminished by the necessity of
avoiding retrospective changes that would frustrate the rea-
sonable expectations of well-intentioned men. One of the
most obvious exactions of the very expediency and justice
which are the final ends of law is that expectations so con-
ceived shall not be thwarted and disappointed with hardship
to the innocent. The necessity for such adjustments will
sometimes call for the continuance of an existing rule of
law after its intrinsic error or inconvenience has declared
itself in practice. Even so, the times are many when the
declaration of a new rule, the announcement of a new doc-
trine, will work no disappointment to any one who has
shaped his conduct by it, or if disappointment, perhaps, to
some, yet only to those who are using it as a weapon of de-
ceit or malice. In such conditions, we need not trouble our-
selves if the retroactive declaration makes the weapon
ineffective. My impression is that the instances of honest re-
liance and genuine disappointment are rarer than they are
commonly supposed to be by those who exalt the virtues of
stability and certainty.

Ibid., p. 34.

Was there ever such a profession as ours, anyhow? We
speak of ourselves as practicing law, as teaching it, as de-
ciding it; and not one of us can say what law means. Start
a discussion as to its meaning, try to tell how it is born,
whence it comes, out of what we manufacture it, and be-
fore the dispute is fairly under way, the vociferous disput-
ants will be springing at each other’s throats. Their inability
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to agree about the basic implications of their calling has in
it elements of comedy when at the end of the dispute they
are seen to be peacefully engaged in the manufacture of the
finished products—out of what, they cannot tell you, and by
a formula they cannot state.

Ibid., p. 43.

CLARK, WALTER

There is no superstitious sanctity attaching to a precedent.
.+ . Courts can only maintain their authority by correcting
their errors to accord with justice and the advance and prog-
ress of each age.

Dissenting opinion in State v. Falkner, 108 S.E. 758, 763
(1921).

COHEN, MORRIS R.

The notion that a jurist can dispense with any considera-
tion as to what the law ought to be arises from the fiction
that the law is a complete and closed system, and that judges
and jurists are mere automata to record its will or phono-
graphs to pronounce its provisions.

Positivism and the Limits of Idealism in the Law, 27
Columbia Law Review 237, 238.

COOK, WALTER W.

The theory that the equity law does not conflict with or
override the common law was a sugar-coating which the
chancellors gave the bitter pill, which they were administer-
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ing to the common law courts in the days when they were
struggling for supremacy.

The Utility of Jurisprudence in the Solution of Legal
Problems, 5 Lectures on Legal Topics 335, 358 (1924).

DICKINSON, EDWIN D.

Almost every legal concept or principle is found to be but
the terminal of a scale which shades at its opposite extremity
into another of exactly contrary tendency, and the line be-
tween the two oscillates from specific case to case according
to the context. Thus the law of nuisance plays between the
principle that every person is entitled to use his property for
any purpose that he sees fit, and the opposing principle that
every man is bound to use his property in such a manner as
not to injure the property of his neighbor.

Administrative Justice and the Supremacy of Law in
the United States, p. 135.

FRANK, JEROME

Each week the courts decide hundreds of cases which
purport to turn not on disputed “questions of fact” but solely
on “points of law.” If the law is unambiguous and predict-
able, what excuses can be made by the lawyers who lose
these cases? They should know in advance of the decisions
that the rules of law are adverse to their contentions. Why,
then, are these suits brought or defended? In some few in-
stances, doubtless, because of ignorance or cupidity or an
effort to procure delay, or because a stubbornly litigious
client insists. But in many cases, honest and intelligent coun-
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sel on both sides of such controversies can conscientiously
advise their respective clients to engage in the contest; they
can do so because, prior to the decision, the law is sufficiently
in doubt to justify such advice.

Law and the Modern Mind, p. 8.

Which is to say that the factor of uncertainty in law has
little bearing on practical affairs. Many men go on about
their business with virtually no knowledge of, or attention
paid to, the so-called legal rules, be those rules certain or
uncertain. If the law but slightly affects what a man does,
it is seldom that he can honestly maintain that he was dis-
advantaged by lack of legal stability.

Ibid., p. 35.

And yet most of the profession insists that the judiciary
cannot properly change the law, and more or less believes
that myth. When judges and lawyers announce that judges
can never validly make law, they are not engaged in fooling
the public; they have successfully fooled themselves. And
this self-delusion has led to many unfortunate results. With
their thinking processes hampered by this myth, the judges
have been forced, as we have seen, to contrive circumlocu-
tions in order to conceal from themselves and the laity the
fact that the judiciary frequently changes the old legal rules.
Those evasive phrases are then dealt with as if they were
honest phrases, with consequent confusion and befuddle-
ment of thought. Legal fictions are mistaken for objective
legal truths and clear legal thinking becomes an unneces-
sarily arduous task.

Ibid., p. 37.
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The weakness of the use of formal logic is now exposed.
The court can decide one way or the other and in either case
can make its reasoning appear equally flawless. Formal logic
is what its name indicates; it deals with form and not with
substance. The syllogism will not supply either the major
premise or the minor premise. The “joker” is to be found in
the selection of these premises. In the great run of cases
which come before the courts, the selection of principles, and
the determination of whether the facts are to be stated in
terms of one or another minor premise, are the chief tasks
to be performed. These are difficult tasks, full of hazards and
uncertainties, but the hazards and uncertainties are ordi-
narily concealed by the glib use of formal logic.

Ibid., p. 66.

The law is not a machine and the judges not machine-
tenders. There never was and there never will be a body
of fixed and predetermined rules alike for all. The acts of
human beings are not identical mathematical entities; the
individual cannot be eliminated as, in algebraic equations,
equal quantities on the two sides can be cancelled. Life
rebels against all efforts at legal over-simplification. New
cases ever continue to present novel aspects. To do justice,
to make any legal system acceptable to society, the abstract
preestablished rules have to be adapted and adjusted, the
static formulas made alive.

Ibid., p. 120.

But it is surely mistaken to deem law merely the equiva-
lent of rules and principles. The lawyer who is not moder-
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ately alive to the fact of the limited part that rules play is
of little service to his clients. The judge who does not learn
how to manipulate these abstractions will become like that
physician, described by Mill, “who preferred that patients
should die by rule rather than live contrary to it.” The num-
ber of cases which should be disposed of by routine appli-
cation of rules is limited. To apply rules mechanically usu-
ally signifies laziness, or callousness to the peculiar factors
presented by the controversy. Viewed from any angle, the
rules and principles do not constitute law. They may be aids
to the judge in tentatively testing or formulating conclu-
sions; they may be positive factors in bending his mind to-
wards wise or unwise solutions of the problem before him.
They may be the formal clothes in which he dresses up his
thoughts. But they do not and cannot completely control
his mental operations and it is therefore unfortunate that
either he or the lawyers interested in his decision should
accept them as the full equivalent of that decision. If the
judge so believes, his thinking will be the les: effective. If
the lawyers so believe, their opinions on questions of law
(their guesses as to future decisions) will be unnecessarily
inaccurate.

Ibid., p. 131.

The attempt to cut down the discretion of the judge, if it
were successful, would remove the very creativeness which
is the life of the law. For try as men will to avoid it, judg-
ing involves discretion and individualization. The judge, in
determining what is the law of the case, must choose and
select, and it is virtually impossible to delimit the range of
his choice and selection. But many have feared that discre-
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tionary element in justice, and even when they come to see
that it is unavoidable, treat it as something to be deplored
and not altogether comme il faut.

Ibid., p. 138.

Every lawyer of experience comes to know (more or less
unconsciously) that in the great majority of cases, the prece-
dents are none too good as bases of prediction. Somehow or
other, there are plenty of precedents to go around. A recent
writer, a believer in the use of precedents, has said proudly
that “it is very seldom indeed that a judge cannot find guid-
ance of some kind, direct or indirect, in the mass of our re-
ported decisions—by this time a huge accumulation of facts
as well as rules.” In plain English, as S. S. Gregory or Judge
Hutcheson would have put it, a court can usually find earlier
decisions which can be made to appear to justify almost any
conclusion.

Ibid., p. 152.

Perhaps one of the worst aspects of rule-fetichism and
veneration for what judges have done in the past is that the
judges, in writing their opinions, are constrained to think
of themselves altogether too much as if they were addressing
posterity. Swayed by the belief that their opinions will serve
as precedents and will therefore bind the thought processes
of judges in cases which may thereafter arise, they feel
obliged to consider excessively not only what has previously
been said by other judges but also the future effect of those
generalizations which they themselves set forth as explana-
tions of their own decisions. When publishing the rules
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which are supposed to be the core of their decisions, they
thus feel obligated to look too far both backwards and for-
wards. Many a judge, when unable to find old word-patterns
which will fit his conclusions, is overcautious about an-
nouncing a so-called new rule for fear that, although the new
rule may lead to a just conclusion in the case before him,
it may lead to undesirable results in the future—that is, in
cases not then before the court. Once trapped by the belief
that the announced rules are the paramount thing in the
law, and that uniformity and certainty are of major impor-
tance and are to be procured by uniformity and certainty in
the phrasing of rules, a judge is likely to be affected, in
determining what is fair to the parties in the unique situa-
tion before him, by consideration of the possible, yet scarcely
imaginable, bad effect of a just opinion in the instant case
on possible unlike cases which may later be brought into
court. He then refuses to do justice in the case on trial be-
cause he fears that “hard cases make bad laws.” And thus
arises what may aptly be called “injustice according to law.”
Such injustice is particularly tragic because it is based on a
hope doomed to futility, a hope of controlling the future. Of
course, present problems will be clarified by reference to
future ends; but ends, although they have a future bearing,
must obtain their significance in present consequences, other-
wise those ends lose their significance. For it is the nature of
the future that it never arrives. If all decisions are to be
determined with reference to a time to come, then the law is
indeed chasing a will-o’-wisp. “Yesterday today was tomor-
row.” To give too much attention to the future is to ignore
the problem which is demanding solution today. Any future,
when it becomes the present, is sure to bring new complicat-
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ing and individualized problems. “Future problems” can
never be solved.

Ibid., p. 153.

To the somnambulist, sleep-walking may seem more pleas-
ant and less hazardous than wakeful walking, but the latter
is the wiser mode of locomotion in the congested traffic of
a modern community. It is about time to abandon judicial
somnambulism.

Ibid., p. 159.

But what, with unfortunately few exceptions, judges have
failed to see is that, in a sense, all legal rules, principles, pre-
cepts, concepts, standards—all generalized statements of law
—are fictions. In their application to any precise state of facts
they must be taken with a lively sense of their unexpressed
qualifications, of their purely “operational” character. Used
without awareness of their artificial character they become
harmful dogmas. They can be immensely useful and entirely
harmless if used with complete recognition that they are but
psychological pulleys, psychical levers, mental bridges or
ladders, means of orientation, modes of reflection, “As-Ifs,”
convenient hypostatisations, provisional formulations, sign-
posts, guides.

Ibid., p. 167.

What the law ought to be constitutes, rightfully, no small
part of the thinking of lawyers and judges. Such thinking
should not be diminished, but augmented. For the most part
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it has been unconscious; it should, as Holmes has said, be
made more largely conscious.

Ibid., p. 168.

The general-verdict jury-trial, in practice, negates that
which the dogma of precise legal predictability maintains to
be the nature of law. A better instrument could scarcely be
imagined for achieving uncertainty, capriciousness, lack of
uniformity, disregard of former decisions—utter unpredicta-
bility. A wise lawyer will hesitate to guarantee, although he
may venture to surmise, what decision will be rendered in a
case heard and decided by a judge alone. Only a very foolish
lawyer will dare guess the outcome of a jury trial.

Ibid., p. 172.

What a crop of subsidiary semi-myths and mythical prac-
tices the jury system yields! Time and money and lives are
consumed in debating the precise words which the judge
may address to the jury, although everyone who stops to
see and think knows that these words might as well be spoken
in a foreign language—that, indeed, for all the jury’s under-
standing of them, they are spoken in a foreign language. Yet,
every day, cases which have taken weeks to try are reversed
by upper courts because a phrase or a sentence, meaningless
to the jury, has been included in or omitted from the judge’s
charge. Do not those unintelligible words uttered by the
judge in the presence of the jury resemble the talismanic
words of Word-Magic? Since the twelve men in the box do
not comprehend what the man on the bench is telling them
to do, what he is telling them must be assumed to be self-
efficacious, capable of working automatically by “transform-

60



FRANK FRANKFURTER

ing the suggested idea into accomplished fact by means of
the suggestion itself.” Such an assumption smacks of child-
magic, which hopefully employs formulas and key-words to
conquer the environment without substantial effort. Of
course, the belief in the magic efficacy of the judge’s words
is at most only half-hearted. What has happened is that the
judge’s instructions have become part of an elaborate cere-
monial routine. Once, in simpler times, there was perhaps
a thorough belief that what the judge said about the law had
marked effect on the jury. But today, although that belief
has atrophied, the elaborate ceremony continues, just as, we
hear, religious or magical rites, once performed with entire
conviction as to their power, often degenerate into formal-
ism until “right” or “wrong” come to mean merely the exact
execution or neglect of all the details of a prescribed ritual.
So the judicially intoned formulas are now like debased or
devitalized magic incantations, which “depend for their
efficacy on being uttered rather than on being heard.”

Ibid., p. 181.

Increasing constructive doubt is the sign of advancing
civilization. We must put question marks alongside many of
our inherited legal dogmas, since they are dangerously out
of line with social facts.

Ibid., p. 245.
FRANKFURTER, FELIX

But if experience is any guide, the present decision will
give momentum to kindred litigation and reliance upon it
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beyond the scope of the special facts of this case. To be
sure, the Court’s opinion endeavors to circumscribe care-
fully the bounds of jurisdiction now exercised. But legal
doctrines have, in an odd kind of way, the faculty of self-
generating extension. Therefore, in pricking out the lines of
future development of what is new doctrine, the importance
of these issues may make it not inappropriate to indicate
difficulties which I have not been able to overcome and
potential abuses to which the doctrine is not unlikely to give
rise.

Separate opinion in Texas v. Florida, 306 U.S. 398, 434
(1939).

The volume of the Court’s business has long since made
impossible the early healthy practice whereby the Justices
gave expression to individual opinions. But the old tradition
still has relevance when an important shift in constitutional
doctrine is announced after a reconstruction in the member-
ship of the Court. Such shifts of opinion should not derive
from mere private judgment. They must be duly mindful of
the necessary demands of continuity in civilized society.

Concurring opinion in Graves v. New York ex rel.
O’Keefe, 306 U.S. 466, 487 (1939).

The judicial history of this doctrine of immunity is a
striking illustration of an occasional tendency to encrust un-
warranted interpretations upon the Constitution and there-
after to consider merely what has been judicially said about
the Constitution, rather than to be primarily controlled by
a fair conception of the Constitution. Judicial exegesis is un-
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avoidable with reference to an organic act like our Constitu-
tion, drawn in many particulars with purposed vagueness
so as to leave room for the unfolding future. But the ultimate
touchstone of constitutionality is the Constitution itself and
not what we have said about it.

Ibid., p. 491.

And so we have one of those problems in the reading of
a statute wherein meaning is sought to be derived not from
specific language but by fashioning a mosaic of significance
out of the innuendoes of disjointed bits of a statute. At best
this is subtle business, calling for great wariness lest what
professes to be mere rendering becomes creation and at-
tempted interpretation of legislation becomes legislation it-
self. Especially is wariness enjoined when the problem of con-
struction implicates one of the recurring phases of our feder-
alism and involves striking a balance between national and
state authority in one of the most sensitive areas of govern-
ment.

Opinion in Palmer v. Massachusetts, 308 U.S. 79, 83
(1939).

The importation of these distinctions and controversies
from the law of property into the administration of the estate
tax precludes a fair and workable tax system. Essentially the
same interests, judged from the point of view of wealth, will
be taxable or not, depending upon elusive and subtle casuis-
tries which may have their historic justification but possess
no relevance for tax purposes. These unwitty diversities of
the law of property derive from medieval concepts as to

63



FRANKFURTER FRANKFURTER

the necessity of a continuous seisin. Distinctions which origi-
nated under a feudal economy when land dominated social
relations are peculiarly irrelevant in the application of tax
measures now so largely directed toward intangible wealth.

Opinion in Helvering v. Hallock, 309 U.S. 106, 118
(1940).

We recognize that stare decisis embodies an important so-
cial policy. It represents an element of continuity in law, and
is rooted in the psychologic need to satisfy reasonable expec-
tations. But stare decisis is a principle of policy and not a
mechanical formula of adherence to the latest decision, how-
ever recent and questionable, when such adherence involves
collision with a prior doctrine more embracing in its scope,
intrinsically sounder, and verified by experience.

Ibid., p. 119.

Various considerations of parliamentary tactics and strat-
egy might be suggested as reasons for the inaction of the
Treasury and of Congress, but they would only be sufficient
to indicate that we walk on quicksand when we try to find
in the absence of corrective legislation a controlling legal
principle.

Ibid., p. 121.

To be effective, judicial administration must not be leaden-
footed.

Opinion in Cobbledick v. United States, 309 U.S. 323,
325 (1940).
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Here, according to petitioner’s own claim, all the organs
of the state are conforming to a practice, systematic, un-
broken for more than forty years, and now questioned for
the first time. It would be a narrow conception of jurispru-
dence to confine the notion of “laws” to what is found writ-
ten on the statute books, and to disregard the gloss which
life has written upon it. Settled state practice cannot sup-
plant constitutional guarantees, but it can establish what is
state law. The Equal Protection Clause did not write an
empty formalism into the Constitution. Deeply embedded
traditional ways of carrying out state policy, such as those
of which petitioner complains, are often tougher and truer
law than the dead words of the written text. . . . And if the
state supreme court chooses to cover up under a formal
veneer of uniformity the established system of differentia-
tion between two classes of property, an exposure of the
fiction is not enough to establish its unconstitutionality. Fic-
tions have played an important and sometimes fruitful part
in the development of law; and the Equal Protection Clause
is not a command of candor.

Opinion in Nashville, Chattanooga ¢ St. Louis Railway
v. Browning, 310 U.S. 362, 369 (1940).

Constitutional provisions are often so glossed over with
commentary that imperceptibly we tend to construe the com-
mentary rather than the text. We cannot, however, be too
often reminded that the limits on the otherwise autonomous
powers of the states are those in the Constitution and not
verbal weapons imported into it. “Taxable event,” “juris-
diction to tax,” “business situs,” “extraterritoriality,” are all
compendious ways of implying the impotence of state power
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because state power has nothing on which to operate. These
tags are not instruments of adjudication but statements of
result in applying the sole constitutional test for a case like
the present one.

Opinion in Wisconsin v. J. C. Penney Co., 311 U.S. 435,
444 (1940).

It must never be forgotten, however, that the Bill of
Rights was the child of the Enlightenment. Back of the guar-
antee of free speech lay faith in the power of an appeal to
reason by all the peaceful means for gaining access to the
mind. It was in order to avert force and explosions due to
restrictions upon rational modes of communication that the
guarantee of free speech was given a generous scope. But
utterance in a context of violence can lose its significance as
an appeal to reason and become part of an instrument of
force. Such utterance was not meant to be sheltered by the
Constitution.

Opinion in Milk Wagon Drivers Union of Chicago v.
Meadowmoor Dairies, Inc., 312 U.S. 287, 293 (1941).

Unlike mathematical symbols, the phrasing of such social
legislation as this seldom attains more than approximate pre-
cision of definition. That is why all relevant aids are sum-
moned to determine meaning. Of compelling consideration is
the fact that words acquire scope and function from the
history of events which they summarize.

Opinion in Phelps Dodge Corp. v. National Labor Rela-
tions Board, 313 U.S. 177, 185 (1941).
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But the advantages of a simple rule must be balanced
against the importance of taking fair account, in a civilized
legal system, of every socially desirable factor in the final
judgment.

Ibid., p. 198.

The intrinsic difficulties of language and the emergence,
after enactment, of situations not anticipated by even the
most gifted legislative imagination reveal the doubts and
ambiguities in statutes that so often compel judicial con-
struction. To illumine these dark places in legislative com-
position all the sources of light must be drawn upon. But
the various aids to construction are guides of experience,
not technical rules of law. . . . One of the sources which
may be used for extracting meaning from legislation is the
deliberative commentary of the legislators immediately in
charge of a measure. Contemporary answers by those au-
thorized to give answers to questions raised about the mean-
ing of pending legislation obviously go a long way to eluci-
dating doubtful legislative purpose. But this rule of good
sense does not mean that every loose phrase, even of the
proponent of a measure, is to be given the authority of an
encyclical. The language of a chairman of a committee, like
the language of all people, is merely a symbol of thought. A
speaker’s casual, isolated general observation should not be
tortured into an expression of disregard for an established,
far-reaching policy of the law.

Dissenting opinion in Baltimore & Ohio Railroad Co. v.
Kepner, 314, U.S. 44, 59 (1941).

As is true of many problems in the law, the answer is to
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be found not in legal learning but in the realities of the
record.

Opinion in Indianapolis v. Chase National Bank, Trus-
tee, 314 U.S. 63, 69 (1941).

Litigation is the pursuit of practical ends, not a game of
chess.

Ibid., p. 69.

In law, as in life, lines have to be drawn. But the fact that
a line has to be drawn somewhere does not justify its being
drawn anywhere. The line must follow some direction of
policy, whether rooted in logic or experience. Lines should
not be drawn simply for the sake of drawing lines.

Dissenting opinion in Pearce v. Commissioner of Inter-
nal Revenue, 315 U.S. 543, 558 (1942).

The search for significance in the silence of Congress is
too often the pursuit of a mirage. We must be wary against
interpolating our notions of policy in the interstices of legis-
lative provisions.

Opinion in Scripps-Howard Radio, Inc. v. Federal Com-
munications Commission, 316 U.S. 4, 11 (1942).

The phrase “assumption of risk” is an excellent illustration
of the extent to which uncritical use of words bedevils the
law. A phrase begins life as a literary expression; its felicity
leads to its lazy repetition; and repetition soon establishes
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it as a legal formula, undiscriminatingly used to express dif-
ferent and sometimes contradictory ideas.

Concurring opinion in Tiller, Executor v. Atlantic Coast
Line Railroad Co., 318 U.S. 54, 68 (1943).

Unlike courts, which are concerned primarily with the en-
forcement of private rights although public interests may
thereby be implicated, administrative agencies are predomi-
nantly concerned with enforcing public rights although pri-
vate interests may thereby be affected. To no small degree
administrative agencies for the enforcement of public rights
were established by Congress because more flexible and less
traditional procedures were called for than those evolved by
the courts. It is therefore essential to the vitality of the ad-
ministrative process that the procedural powers given to
these administrative agencies not be confined within the
conventional modes by which business is done in courts.

Dissenting opinion in Federal Communications Com-
mission v. National Broadcasting Co., Inc., 319 U.S. 239,
248 (1943).

One’s conception of the Constitution cannot be severed
from one’s conception of a judge’s function in applying it.
The Court has no reason for existence if it merely reflects
the pressures of the day. Our system is built on the faith
that men set apart for this special function, freed from the
influences of immediacy and from the deflections of worldly
ambition, will become able to take a view of longer range
than the period of responsibility entrusted to Congress and
legislatures. We are dealing with matters as to which legis-
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lators and voters have conflicting views. Are we as judges
to impose our strong convictions on where wisdom lies?
That which three years ago had seemed to five successive
Courts to lie within permissible areas of legislation is now
outlawed by the deciding shift of opinion of two Justices.
What reason is there to believe that they or their successors
may not have another view a few years hence? Is that which
was deemed to be of so fundamental a nature as to be writ-
ten into the Constitution to endure for all times to be the
sport of shifting winds of doctrine? Of course, judicial opin-
ions, even as to questions of constitutionality, are not im-
mutable. As has been true in the past, the Court will from
time to time reverse its position. But I believe that never
before these Jehovah's Witnesses cases (except for minor
deviations subsequently retraced) has this Court overruled
decisions so as to restrict the powers of democratic govern-
ment. Always heretofore, it has withdrawn narrow views of
legislative authority so as to authorize what formerly it had
denied. In view of this history it must be plain that what
thirteen Justices found to be within the constitutional author-
ity of a state, legislators can not be deemed unreasonable in
enacting. Therefore, in denying to the states what heretofore
has received such impressive judicial sanction, some other
tests of unconstitutionality must surely be guiding the Court
than the absence of a rational justification for the legislation.
But I know of no other test which this Court is authorized
to apply in nullifying legislation. In the past this Court has
from time to time set its views of policy against that em-
bodied in legislation by finding laws in conflict with what was
called the “spirit of the Constitution.” Such undefined
destructive power was not conferred on this Court by the
Constitution. Before a duly enacted law can be judicially
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nullified, it must be forbidden by some explicit restriction
upon political authority in the Constitution. Equally inad-
missible is the claim to strike down legislation because to us
as individuals it seems opposed to the “plan and purpose” of
the Constitution. That is too tempting a basis for finding in
one’s personal views the purposes of the Founders. The un-
controllable power wielded by this Court brings it very
close to the most sensitive areas of public affairs. As appeal
from legislation to adjudication becomes more frequent, and
its consequences more far-reaching, judicial self-restraint
becomes more and not less important, lest we unwarrantably
enter social and political domains wholly outside our con-
cern. I think I appreciate fully the objections to the law be-
fore us. But to deny that it presents a question upon which
men might reasonably differ appears to me to be intolerance.
And since men may so reasonably differ, I deem it beyond
my constitutional power to assert my view of the wisdom of
this law against the view of the State of West Virginia. Jef-
ferson’s opposition to judicial review has not been accepted
by history, but it still serves as an admonition against con-
fusion between judicial and political functions. As a rule of
judicial self-restraint, it is still as valid as Lincoln’s admoni-
tion. For those who pass laws not only are under duty to
pass laws. They are also under duty to observe the Constitu-
tion. And even though legislation relates to civil liberties,
our duty of deference to those who have the responsibility
for making the laws is no less relevant or less exacting. And
this is so especially when we consider the accidental con-
tingencies by which one man may determine constitution-
ality and thereby confine the political power of the Congress
of the United States and the legislatures of forty-eight states.
The attitude of judicial humility which these considerations
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enjoin is not an abdication of the judicial function. It is a due
observance of its limits.

Dissenting opinion in West Virginia State Board of Edu-
cation v. Barnette, 319 U.S. 624, 665 (1943).

In taxing “property passing under a general power of ap-
pointment exercised . . . by will,” Congress did not deal with
recondite niceties of property law nor incorporate a crazy-
quilt of local formalisms or historic survivals.

Opinion in Estate of Rogers v. Commissioner of Internal
Revenue, 320 U.S. 410, 414 (1943).

It will not do to say that it must all be left to the skill of
experts. Expertise is a rational process and a rational process
implies expressed reasons for judgment. It will little advance
the public interest to substitute for the hodge-podge of the
rule in Smyth v. Ames, 169 U.S. 466, an encouragement of
conscious obscurity or confusion in reaching a result, on the
assumption that so long as the result appears harmless its
basis is irrelevant.

Dissenting opinion in Federal Power Commission v.
Hope Natural Gas Co., 320 U.S. 591, 627 (1944).

Here we are concerned with the requirement of “due proc-
ess of law” in the enforcement of a state’s criminal law.
Experience has confirmed the wisdom of our predecessors
in refusing to give a rigid scope to this phrase. It expresses
a demand for civilized standards of law. It is thus not a
stagnant formulation of what has been achieved in the past
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but a standard for judgment in the progressive evolution of
the institutions of a free society.

Separate opinion in Malinski v. New York, 324 U.S. 401,
414 (1945).

Both the United States and the States are immune from
suit unless they agree to be sued. Though this immunity
from suit without consent is embodied in the Constitution,
it is an anachronistic survival of monarchical privilege, and
runs counter to democratic notions of the moral responsibi-
lity of the State.

Dissenting opinion in Kennecott Copper Corp. v. State
Tax Commission, 327 U.S. 573, 580 (1948).

The course of decision in this Court has thus far jealously
enforced the principle of a free society secured by the pro-
hibition of unreasonable searches and seizures. Its safeguards
are not to be worn away by a process of devitalizing inter-
pretation. The approval given today to what was done by
arresting officers in this case indicates that we are in danger
of forgetting that the Bill of Rights reflects experience with
police excesses. It is not only under Nazi rule that police
excesses are inimical to freedom. It is easy to make light of
insistence on scrupulous regard for the safeguards of civil
liberties when invoked on behalf of the unworthy. It is too
easy. History bears testimony that by such disregard are the
rights of liberty extinguished, heedlessly at first, then stealth-
ily, and brazenly in the end.

Dissenting opinion in Davis v. United States, 328 U.S.
582, 597 (1948).
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Slight extensions from case to case gradually attain a
considerable momentum from “judicial sanction of equivo-
cal methods, which, regarded superficially, may seem to
escape the challenge of illegality but which, in reality, strike
at the substance of the constitutional right.”

Ibid., p. 610.

If I begin with some general observations, it is not be-
cause I am unmindful of Mr. Justice Holmes’ caution that
“General propositions do not decide concrete cases.” Loch-
ner v. New York, 198 U.S. 45, 76. Whether they do or not
often depends on the strength of the conviction with which
such “general propositions” are held. A principle may be
accepted “in principle,” but the impact of an immediate
situation may lead to deviation from the principle. Or, while
accepted “in principle,” a competing principle may seem
more important. Both these considerations have doubtless
influenced the application of the search and seizure provi-
sions of the Bill of Rights.

Dissenting opinion in Harris v. United States, 331 U.S.
145, 157 (1947).

It is true of opinions as of other compositions that those
who are steeped in them, whose ears are sensitive to literary
nuances, whose antennae record subtle silences, can gather
from their contents meaning beyond the words.

“The Administrative Side” of Chief Justice Hughes, 63
Harvard Law Review 1, 2 (1949).

74



FRANKFURTER GRAY

By the very nature of the functions of the Supreme Court,
each member of it is subject only to his own sense of the
trusteeship of what are perhaps the most revered traditions
in our national system.

Ibid., p. 4.

GRAY, JOHN CHIPMAN

Practically in its application to actual affairs, for most of
the laity, the law, except for a few crude notions of the
equity involved in some of its general principles, is all ex
post facto. When a man marries, or enters into a partnership,
or buys a piece of land, or engages in any other transactions,
he has the vaguest possible idea of the law governing the
situation, and with our complicated system of Jurisprudence,
it is impossible it should be otherwise. If he delayed to make
a contract or do an act until he understood exactly all the
legal consequences it involved, the contract would never be
made or the act done. Now the law of which a man has no
knowledge is the same to him as if it did not exist.

The Nature and Sources of Law, Section 225.

A fundamental misconception prevails and pervades all
the books as to the dealing of the courts with statutes. Inter-
pretation is generally spoken of as if its function was to dis-
cover what the meaning of the legislature really was. But
when the legislature has had a real intention, one way or an-
other on a point, it is not once in a hundred times that any
doubt arises as to what its intention was. If that were all that
the judge had to do with the statute, interpretation of the
statutes, instead of being one of the most difficult of a judge’s
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duties, would be extremely easy. The fact is that the diffi-
culties of so-called interpretation arise when the legislature
has had no meaning at all; when the question which is raised
on the statute never occurred to it; when what the judges
have to do is, not to determine what the legislature did
mean on a point which was present to its mind, but to guess
what it would have intended on a point not present to its
mind had the point been present.

Ibid., Section 370.

In law, however, the evil of lax definitions, though real,
has not been without compensation. Men are very ready to
accept new ideas, provided they bear old names; and the
indefiniteness of many legal terms has been the cover under
which improvements have been worked insensibly into the
law,—improvements which would have been made more
slowly, if at all, had the terms borne a more rigid meaning.
If the words “contract,” “consideration,” “tort,” “trust” had
been defined by Statute four hundred years ago, a serious
obstacle would have been put in the way of legal develop-
ment. As knowledge grows in any department, the classifi-
cation in that department changes; and with a change in
classification is involved a change in the meaning of terms.
So long as the object of knowledge is alive, there can be no
final definitions; and it is the truth of this which furnishes
so strong an argument against schemes of codification. But
although it be true that classification must and ought to
change as the law grows, and an official attempt to fix it is
pernicious, it by no means follows that it should not be un-
officially investigated. If we are moving in the right direc-
tion, there is a constant possibility of improvement in stat-
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ing and arranging the law; and although we recognize, in all
humility, that any statement and arrangement will some time
be superseded, it is a step for further advance to see what
has been won from chaos already.

Some Definitions and Questions in Jurisprudence, 6
Harvard Law Review 21 (1893).

“The law” or “the laws” of a society are the rules in ac-
cordance with which the courts of that society determine
cases, and which, therefore, are rules by which members of
that society are to govern themselves; and the circumstance
which distinguishes these rules from other rules for conduct,
and which makes them “the law,” is the fact that the courts
do act upon them. It is not that they are more likely to be
obeyed than other rules. I am much more likely to drive
over a country bridge at a gait faster than a walk than I
am to wear a nose-ring, although the former is against the
law, while the latter is not. It is not that they relate to more
important matters. To take Macaulay’s instance, it is against
the law for an apple-woman to stop up the street with her
cart; it is not against the law for a miser to allow the bene-
factor to whom he owes his whole success to die in the poor-
house. Acts are against the law or not against the law in any
case because the courts will or will not enforce the rules of
conduct with which such acts conflict. It may be said that
“the law™ comprises the rules of conduct which are author-
ized or enforced by the State whether through the courts of
law or not. Thus it is the law that I can shoot a burglar who
is breaking into my house, or can call upon a policeman for
aid against a robber. But the limits of this right to self-help
and to aid from the executive officers of the State are defined
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by the courts; and the courts, by preventing any one taking
action against me for the shooting of the burglar or the arrest
of the robber, are the authorities through which the State
ultimately enforces all rules of conduct which it does en-
force. The power, then, of a man to have the aid of the courts
in carrying out his wishes on any subject constitutes a legal
right of that man, and the sum of such powers constitutes
his legal rights.

Ibid., p. 24.

Jurisprudence, then, is the science which deals with the
principles on which courts ought to decide cases. The